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The Problem

Nearly twenty percent of the American economy is directly regulated by the states. State agencies
wield tremendous power over nearly every facet of economic life, from insurance to land use to
health care—industries whose financial footprints easily climb into the billions of dollars each.
Given the expanding scope of state regulatory programs and the present economic climate, there
has never been a more important time to understand how state regulations are developed.

Yet bureaucrats issue the decrees that shape people’s lives from deep within the labyrinthine halls of
government, often sheltered from the scrutiny of the press and public. Inadequate decisionmaking
procedures can lead to too much regulation—stifling economic growth—or too little, exposing
the public to unnecessary risks. To ensure that agencies are making good decisions, systems of
economic analysis and regulatory review are needed so that the costs and benefits of action are
properly weighted.

In reality, approaches to regulatory decisionmaking in the states vary greatly in form, quality, and
effectiveness. Some states have adopted relatively sophisticated strategies, while others have little
or no way to ensure that their agencies are genuinely promoting the public good. In a time of
continuing economic uncertainty, when the country faces a range of economic, environmental,
and social risks, systems to promote rational decisionmaking by state agencies are profoundly
important.

The Research

Focusing on the political and economic review of state-level regulatory decisionmaking, this
report takes a snapshot of current practices and offers a comprehensive comparative analysis of
how states are doing. Through research into the states’ requirements “on the books” as well as their
actual practice of economic analysis and regulatory review, this report examines how well states
have set up their regulatory processes, and uncovers whether their systems of regulatory review
and analysis are up to the task of ensuring high-quality protections at low costs.

To compile data for the report, dozens of researchers at New York University School of Law studied
the laws and regulations governing agency decisionmaking in all 50 states, plus Washington D.C.
and Puerto Rico. In addition, surveys were circulated to individuals in state government, as well
as representatives from the business and public interest communities, with over 120 responses
ultimately collected. The results were synthesized, and states were compared against each other to
judge how well they conformed to the best practices for promoting sound and rational regulatory
decisionmaking.
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Key Findings

States directly regulate 20% of the economy. Poorly designed regulations threaten
economic growth and fail to efficiently protect the environment, public health, and safety.

Powerful tools exist for states to promote rational and efficient regulatory decisions.
Most states choose the wrong tools or wield them ineffectively.

In many states, regulatory review only creates another access point for private interests
who oppose new regulations; very few states use the review process to calibrate decisions
and get the most out of regulatory proposals.

Almost no states have mechanisms to check if necessary regulations are missing or to
coordinate inter-agency conflicts.

Almost no states have balanced or meaningful processes to check the ongoing efficiency
of existing regulations.

With exceedingly few (if any) trained economists, limited time, and strained budgets,
most state agencies struggle to assess the basic costs of regulations—and completely
forgo any rigorous analysis of benefits or alternative policy choices.

Based on a fifteen-point scale, no state scores an A; the average grade nationwide is a D+;
seven states score the lowest possible grade of a D-.

By following a simple, step-by-step course of reforms (transparency, training, inter-state
sharing, resource prioritization, new guidance documents, revised statutes, and ongoing
reevaluation), all states can improve the rationality and effectiveness of their regulatory

systems.

How the States Stack Up

Distilled from existing literature on how best to conduct regulatory review and channel agency

decisionmaking, fifteen principles were used to evaluate state practices:

#1: Regulatory review requirements should be realistic given resources.

#2: Regulatory review should calibrate rules, not simply be a check against them.
#3: Regulatory review should not unnecessarily delay or deter rulemaking.
#4: Regulatory review should be exercised consistently, not only on an ad hoc basis.

#5: Regulatory review should be guided by substantive standards, to ensure consistency
and to increase accountability.

#6: At least part of the review process should be devoted to helping agencies coordinate.
#7: At least part of the review process should be devoted to combating agency inaction.
#8: Regulatory review should promote transparency and public participation.

#9: Periodic reviews of existing regulations should be guided by substantive standards.

#10: Periodic reviews of existing regulations should be balanced, consistent, and
meaningful.
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#11: Impact analyses should give balanced treatment to both costs and benefits.
#12: Impact analyses should be meaningfully incorporated into the rulemaking process.

#13: Impact analyses should focus on maximizing net benefits, not just on minimizing
compliance costs.

#14: Impact analyses should consider a range of policy alternatives.
#15: Impact analyses should include a meaningful and balanced distributional analysis.

These principles were applied to grade the states’ regulatoryreview  Ag () stgtes
structures on a fifteen-point scale—practices consistent with these

principles earned states points, which were then translated into B+ 1 state
letter grades: twelve points or more earned an A, while states with

practices that matched three of fewer guiding principles received B 2 states

aD.

B- 4 states
Seven states scored in the B range: Iowa (B+); Vermont and
Washington (B); and Michigan, New Hampshire, Pennsylvania, (C+ 0O states
and Virginia (B-). Seven jurisdictions also scored a D-, having met

none of the guiding principles: Alaska, Delaware, the District of C 10 states
Columbia, Georgia, Louisiana, New Mexico, and Texas.

C- 2 states
The average grade was about a D+, and the most frequently awarded
grade was a D. Across the nation, regulatory review structures are D+ 5 states
in clear need of an overhaul.

D 15 states
D- 7 states

The Diagnosis

Some problems persistently and universally plague state regulatory
practices: alack of resources to conduct analysis and review rules;
overly complex, duplicative, or obscure review requirements that deter agencies from pursuing
regulations, reduce consistency, and block public transparency; and a historical bias that gives
more attention to the potential costs of regulations than to their potential benefits.

Most states have some legislative review mechanism in place and require some economic impact
analysis of proposed rules; many states also utilize gubernatorial review provisions, regulatory
flexibility analysis requirements, or other structures. But most of these systems are not well
designed to help calibrate regulations and maximize their net benefits. Over time, these lost
benefits add up, and a poorly functioning review process cheats the public out of the efficient and
effective regulatory climate that they deserve.

For example, in Kentucky, the beverage industry used the legislative review process to undermine
new school nutrition regulations, reneging on a promise to reduce the size of soda bottles in school
vending machines—all to save well under a million dollars, and without considering the economic
and social impacts to students” health. In West Virginia, the legislature let the coal industry redraft
rules on water quality, abandoning the proposals carefully negotiated by agency experts. By
critiquing each state’s practices and conducting a comparative analysis, this report develops both
individualized and general recommendations for all fifty-two jurisdictions.

The regulatory review toolbox houses many more instruments than just the rubber stamp and veto
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pen. Options for regulatory review include a myriad of mechanisms with the potential to influence
the content of rules dramatically, for example by emphasizing broad administrative priorities,
resolving inter-agency conflicts, harmonizing regulatory policies and procedures, or assessing
distributive impacts. The legislative and executive branches can also use analytical requirements
to ensure that agencies will justify their policy choices on rational and accountable grounds, rather
than exercise their regulatory discretion according to personal whim or backroom negotiations.

But states are not adequately using this toolkit, either ignoring it, reaching for the wrong tools, or
wielding the tools inefficiently. The results: poorly structured regulations that harm the economy
and deliver inadequate benefits for too high a price.

Recommendations

No state has earned a perfect score: all regulatory review structures nationwide could stand
improvement to increase their rationality and effectiveness. Drawn from a set of best practices,
this report recommends a simple, five-step course of reform all states can pursue:

Step-by-Step Recommendations

#1: Low-Hanging Fruit
« Transparency: post more impact statements and agendas online
« Training: host seminars for rule writers, rule reviewers, and the public
« National Professional Association: create a body to facilitate interstate communication
« Inter-State and Intra-State Sharing: share resources and best practices

#2: Research and Resource Prioritization
« Conduct deeper survey of individual state practices
« DPrioritize agencies or reviewers that would benefit most from additional resources

#3: Stroke of the Pen Changes
« Adopt off-the-shelf recommendations, like the Draft Order featured in the Appendix
«  Or design original guidance documents, promoting balance in analysis and reviews

#4: Process-Intensive Changes
« Update the state’s Administrative Procedure Act
« Reform the state’s Regulatory Flexibility Act to promote balanced analysis

#5: Continual Reevaluation
« Monitor individual state practices
« Support academic, empirical research into what works

The central theme of this report is that state regulatory review structures are powerful, poorly
understood, and deserve much more attention than they have received to date. For eighty years,
state governments have experimented with countless different regulatory review structures. Yet
far too infrequently did they clearly define the problems they were trying to solve, assess whether
their experimental tactics had succeeded, or stop to check if a better method had already been
invented someplace else.

This report should encourage states to take stock and try to answer four fundamental questions:
Where have we been? Where are we now? Where are we trying to go? And—ultimately—how
do we get there? With answers to these questions in hand, states will be in a better position to use
their tremendous regulatory powers to shape economic decisions in a way that most benefits the
public, promotes economic growth, and provides efficient levels of protection.
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Be careful if you don’t know where you’re going,
because you might not get there.
—Yogi Berra'

Since at least the 1930s, the tremendous expansion of regulatory powers and functions at the
state level has caused “persistent apprehension” among government officials and scholars alike.?
Ever the “laboratories of our democracy,” states have experimented boldly and continually with
methods for checking and managing that growth: from executive approval of all new rules to the
legislative veto, and from automatic sunset periods on existing regulations to mandatory economic
analysis.

Unfortunately, states have not always articulated their goals for these experiments in governance
with great clarity or consistency,* and attempts in the academic literature to measure practices,
effects, and successes are just as rare. Now, after eighty years of experimentation, where do the
states stand on regulatory review? More importantly, where are they trying to go, and how will
they know when they get there?

This report updates and expands on previous work, not only to capture what the laws of all fifty
states (plus the District of Columbia and Puerto Rico) technically require in terms of regulatory
review, but also to begin describing the actual execution of those requirements. By synthesizing
the theoretical goals of regulatory review, taking a snapshot of current structures, and offering a
comprehensive comparative analysis, this report should help states learn from each other’s best
practices, reassess the objectives of their own efforts, and then chart a new course to reach that
destination.

What Is Regulatory Review?

Regulatory review can encompass any of the legislative and executive branches’ checks on the
rulemaking discretion afforded to administrative agencies. Starting in the twentieth century,
legislatures have increasingly turned to agencies to translate their often-vague statutory
pronouncements into actual laws. In areas ranging from environmental protection to business
licensing, legislatures typically lack the expertise, time, and political insulation to design effective
policies. Developing regulation requires decisionmakers to answer complex and potentially
contentious questions: what is the dose-response of a toxin? which engineering solution best
avoids contaminant usage? what are the risk preferences of citizens in this state? Legislatures
rely on agencies to bring together data from a variety of disciplines, identify technical solutions,
anticipate economic effects, and respond expeditiously to changing circumstances. Legislatures
themselves usually cannot make such complex decisions in a timely manner.
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Yet the large amount of power delegated to agencies raises Regu| atory review
concerns about rationality and democratic accountability. can encompass

Bureaucrats issue the decrees that shape people’s lives from . .
deep within the labyrinthine halls of government, often any of the Ieglslatlve
sheltered from the scrutiny of the press and public: how and executive

can the people be sure that their needs and concerns are )

addressed? Given the incredible control, autonomy, and branches’ checks

privacy that agencies enjoy, there is a persistent concern that on the rulemaki ng
delegating too much authority to agencies undermines the discretion afforded

democratic system. . .
y to administrative

Regulatory review allows the legislative and executive ageﬂCieS_ The
branches to reassess the legality, political acceptance, regulatory review

efficiency, and fairness of the rules passed by agencies. For

example, agencies might not be permitted to issue new rules toolbox houses many
or to continue enforcing existing rules without receiving more instruments
the consent or comments of a reviewer. But the regulatory than jU st the rubber

review toolbox houses many more instruments than just
the rubber stamp and veto pen. Options for regulatory stamp and veto pen.
review include a myriad of mechanisms with the potential

to influence the content of rules dramatically, for example by emphasizing broad administrative
priorities, resolving inter-agency conflicts, harmonizing regulatory policies and procedures, or
assessing distributive impacts. Regulatory review can also help agencies identify areas where
beneficial regulation is lacking. Or, depending on the government’s goals, the tools of regulatory
review might instead be designed and wielded to slow down the rulemaking process or to create a
new access point for interest groups.

Sometimes the legislative or executive branch uses analytical requirements to ensure that agencies
will justify their policy choices on rational and accountable grounds, rather than exercise their
regulatory discretion according to personal whim or backroom negotiations. Analytical mandates
may require agencies to quantify or consider the potential impacts of their regulations on
government revenue, the statewide economy, the environment, a particular class of citizens or
businesses, or any other combination of costs and benefits. Such analyses may become part of the
executive or legislature’s review process, or the requirements may be designed to influence agency
decisionmaking even without a subsequent political check.

Evaluation of regulatory review structures, therefore, enriches the fundamental understanding of
how governments craft policies. Thatunderstanding equips the public with the ability to participate
more actively in policy formation, and it reveals which characteristics—rationality, transparency,
or accountability—the people and their governments value. The study of regulatory review also
affords politicians the opportunity to reassess their power to check the legality, political acceptance,
efficiency, and fairness of agency decisions. This type of evaluation is both particularly vital and
particularly under-developed for the regulatory review structures of the U.S. state governments.
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Why Study the States?

Despite the growth of the national government, the push toward federal preemption, and the
appearance of supranational regulatory authorities during the twentieth century, states have
maintained their far-reaching regulatory scope. If anything, since 1980 states have countered a
federal trend toward deregulation with their own “reinforcement” policies, solidifying their local
regulatory powers and expanding coverage.® In fact, some academics and public policy experts
have argued that states should take on an even greater role in the federalist system.®

In 1965, administrative law scholar Frank Cooper listed at least one subject matter controlled by
the states for nearly every letter of the alphabet,” and the list has only grown from there. States
have significant regulatory powers over the insurance industry, land use, health care, and labor
issues. Sometimes states are the only regulators; sometimes they share authority with the
federal government; sometimes they implement federal standards, but retain the ability to push
beyond minimum requirements.® But even in areas where there is already a significant federal
regulatory presence—Ilike groundwater quality and wetlands protection, automotive emissions,
and hazardous waste regulation—states often continue to play an important role.” Other times,
states take the lead and set an example for the federal government. The states beat the federal
government to antitrust regulation, trucking regulation, and corporate governance (and were also
the first to relax regulations on Savings and Loans and have experimented with other deregulatory
schemes).!® More recently, states have taken independent actions, signed regional accords, and
driven national policy forward on climate change."

The history of state regulation is filled with examples of both innovative successes and regrettable
failures, but perhaps most often state regulation leads to the kind of subtle economic and social
effects that cumulatively have profound impacts, yet often go overlooked." The federal government
believes that any regulation with a nationwide impact of $100 million or more deserves careful
analysis and review."® States routinely regulate industries whose size and economic footprint
dwarf that figure. For example, states are heavily involved in the regulation of managed healthcare,
an industry with combined annual revenues over $350 billion."* In California alone, state-level
appliance and building efficiency policies have saved consumers an estimated $1.5 billion per
year.” Nearly twenty percent of the American economy is directly regulated by states.' Given
the expanding scope of state regulatory programs, there has never been a more important time to
understand how such programs are developed.

The Need to Update and Expand the Literature

The frequency and persistence over time with which scholars have noted the lack of attention to
state regulatory review nearly contradicts the sentiment of the statement. In 1965, Frank Cooper
wrote: “In marked contrast to the incandescent glare of investigation and debate, which since 1941
has been focused on the functions of federal administrative agencies (a glare which has at times
produced more heat than light), comparatively little attention has been paid to the multiform
agencies operating within the states.”” Twenty years later, Arthur Bonfield still wondered why, as
state administrative functions had grown and were at least as varied and pervasive as the federal
government, scholarship continued to focus almost entirely on the federal process alone."® And
after another twenty years, Paul Teske bemoaned that “very little is known about how states
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actually regulate.”

Similarly, Richard Whisnant and Diane Cherry have pointed out that “[d]iscussion of the states’
experience in economic analysis of rules is almost completely absent from the administrative law
literature.”” Robert Hahn called the academic neglect of state-level regulatory analysis a “serious
oversight.””! In particular, many scholars note “[state] rule review procedures have received scant
empirical attention.”**

This report is indebted to the work of the scholars named above; their contributions, as well as
the theoretical and empirical findings of many other important authors, are summarized in the
chapters that follow. Nevertheless, all expertsin this field of study agree that many crucial questions
about state-level regulatory review remain unanswered. Especially given the rapid evolution of
state regulatory review programs in the last decade, the current scholarship desperately needs an
update and expansion. This report synthesizes the existing literature but then moves to present a
more up-to-date and comprehensive picture of state-level practices.

“In marked contrast to
the incandescent glare

Yogi Berra warned us to “be careful if you don’t of inves’[iga’[ion and

know where you're going, because you might not get . .
there” To apply the master of baseball and witticism’s debate’ which since

framework for navigation, Part One of this report 1941 has been focused
summarizes where the states have already been and on the functions of

where they might want regulatory review to take them; federal administrative

Part Two investigates where they are now; and finally

Part Three makes recommendations for how states agenCieS (a glare which
can chart a course from their current location to their N as at times prOd U Ced
ultimate destination. .

more heat than light),

The Structure of this Report

In Part One, Chapter One defines the options for Comparative|y little

regulatory review available to the states and synthesizes :

the advantages and disadvantages of those various ailftentlon has bleen

mechanisms. Chapter Two looks at the historical pald to the multiform
phases of regulatory review in the states, especially as agencieg Opera’[ing

shaped by model recommendations that have been s ”
prof)osedyin the past. Chapter Three reviews the within the states.
existing literature on how regulatory review is actually —Frank Cooper
practiced in the states, with special attention to some

of the more recent empirical work. Chapter Four explores what lessons the states can or cannot
learn from the history of federal regulatory review. Chapter Five distills the entire section into a
basic set of principles for evaluating a state’s regulatory review structure.

Part Two then moves to state-by-state summaries, comparisons, and evaluations of current
practices. The section first outlines the methodology used to collect materials for this study.
In addition to key source materials—statutes and executive orders, minutes from meetings,
sample impact analyses, and news items on controversial cases of regulatory review—this project
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conducted over 120 surveys with reviewing entities, rulemaking agencies, and interested third
parties in 52 jurisdictions (all the states plus Puerto Rico and the District of Columbia). Drawing
from those materials, most state write-ups divide into three sections: a thorough summary of
regulatory review practices required by law (the “process on paper”); an initial effort to understand
how regulatory review is actually conducted (the “process in practice”); and a brief analysis or
outlook for the future. This part addresses such questions as:

«  Whatis the legal source of regulatory review obligations, and how does that affect the
authority of reviewers or their ability to influence regulatory content?

«  Whois technically responsible for fulfilling review requirements, who actually fulfills
these requirements, and how do multiple reviewers interact?

«  When is review supposed to occur, and when does review actually occur? What is
the scope of regulatory review obligations, and which rules attract the attention of
reviewers?

« For what purpose are regulations reviewed: legality, political accountability,
efficiency, or fairness? Do reviewers investigate alternative options, costs and
benefits, or distributional effects?

o  What form does the review assume? Are there guidelines, rules, or standard
documents to guide the evaluation efforts? Do reviewers exercise their influence
through formal public hearings, or through informal private communications?

o Ifeconomic analysis is required, are there biases in the way it is conducted? Are both
countervailing costs and ancillary benefits examined? Are approaches to economic
analysis consistent among agencies, or might agencies assign different values to the
same risks or benefits?

« Do agencyanalysts and regulatory reviewers have the time and resources necessary to
comply with statutory requirements? How often does the regulatory review process
conceived on paper match the regulatory review process exercised in practice?

Part Two also distills those 52 summaries into a series of comparative charts on the various
regulatory review structures adopted by the states. The comparative charts facilitate contrasting
individual states against each other, as well as with federal practices and the existing sets of model
recommendations to the states. Finally, Part Two evaluates each state’s process against the guiding
principles developed in Part One, assigning each state’s current efforts a grade. Grades range from
“A (Solid Structure)” and “B (Room for Improvement)” down to “C (Problem Areas)” and “D
(Rethink and Rebuild).”

Part Three highlights some innovative features from various states’ review structures and then
presents some recommendations for how the states can further share ideas, reassess their goals for
regulatory review, and begin to move to achieve those goals. Given the diversity of mechanisms
that states have put in place, there will be a wide range of potential designs that can be evaluated,
both for theoretical soundness, as well as actual results. From that diversity, this report identifies
common elements of those practices that best forward the legitimate goals of regulatory review and
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cost-benefit analysis: adding rationality, rigor, transparency, and accountability to administrative
decisionmaking.

The best practice guidelines will both identify those states that are acting as innovators in the area
of regulatory review, and help disseminate ideas and knowledge about how states can effectively
structure regulatory review systems. These findings may also have some potential to inform
the design or implementation of regulatory review practices by the federal government, foreign
governments, or even international governing bodies.

For eighty years, state governments have experimented with countless different regulatory review
structures. Yet far too infrequently did they clearly define the problems they were trying to solve,
assess whether their experimental tactics had succeeded, or stop to check if a better method had
already been invented someplace else. This report should encourage states to slow down, take
stock, and try to answer four fundamental questions: Where have we been? Where are we now?
Where are we trying to go? And—ultimately—how do we get there?
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Holding those who write rules accountable for the
decisions they make and the manner in which they make

them is critical to the maintenance of our democracy.
—Cornelius Kerwin'



Weighing the Options

Eighty years of state experimentation with regulatory review has produced tremendous variety,
but all states started off with access to roughly the same basic reagents: legislative review, executive
review, periodic review, procedural constraints, and impact analyses. The reagents each have
strengths and weaknesses, and states can adjust their configurations and combine them in different
proportions. This chapter will first define the types of regulatory review ingredients to be analyzed
in this report. Then this chapter overviews some of the special characteristics of state government
that may alter the access to, power of, and need for certain regulatory review options. Finally, this
chapter synthesizes the theoretical advantages and disadvantages of each variation.

The Scope of “Regulatory Review”

Regulatory review can encompass any of the legislative and executive branches’ checks on the
rulemaking discretion afforded to administrative agencies. Generally, regulatory review allows
the legislative and executive branches to reassess the legality, political acceptance, efficiency, and
fairness of the rules passed by agencies. This report will focus on the systematic review of proposed
or existing regulations by the executive and legislative branches, as well as on certain requirements
for agencies to conduct special analyses during the design or justification of proposed or existing
regulations.

Administrative Functions Subject to Review

The primary focus of this report is the review of rules and regulations (terms used interchangeably
here), whether newly proposed or existing, and including deregulation. Regulatory review may
also train its attentions on the lack of necessary or beneficial regulation, and it may investigate
agency pronouncements that do not carry the force of law, such as guidance documents or
voluntary programs.

Many related administrative functions that may also be subject to oversight, however, are not
covered in this report. For example, executive or legislative reviews of an agency’s enforcement
of regulations or implementation of programs are excluded. Similarly, audits of administrative
efficiency, grant distribution, tax collection, financial administration, technological policies, or any
other non-rulemaking agency function are beyond the scope of this study.
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States sometimes impose periodic and automatic expiration dates on regulations as well as on
agency programs or even entire agencies. The terminology in this area can quickly get confusing.
Expiration and review of individual rules (which this report will call “sunset” reviews) will be
included; review of programs or agencies (referred to here as “sundown” reviews) will not.

Elements of the Rulemaking Process

Again, the primary focus of this report is the review of rules and regulations and does not extend
to the entire rulemaking process. Reviews by non-agency government actors (namely, the
legislature, the executive, or an independent commission), regulatory impact analyses, and any
other systematic review of regulations, including mandatory and periodic reviews of existing rules
conducted by the agencies themselves, are the chief targets for analysis. On the other hand, reviews
conducted principally for form or technical errors prior to official publication—while essential to
the rulemaking process—will not be assessed; this report focuses on substantive reviews.

To some extent, any procedural constraint imposed To some extent, any
onanagency’sdiscretionand rulemaking efforts can .
procedural constraint

offer the legislature or executive the power to “stack

the deck” and indirectly influence all regulatory imposed on an agency’s
content.” Nevertheless, despite their tremendous discretion and rUlemaking
potential to serve a crucial review function by efforts can offer the

forcing agencies to consider the desirability and

propriety of rules, the following elements will not |egiS|a'tU re or executive the
generally be discussed: the judicial review of rules;? power to “stack the deck”

the practices of declaratory orders, adjudications,

and administrative hearings; or requirements for and iﬂdireCtly influence all
agencies to give notice to and receive comments regu|atory content.

from the public on rule proposals.* However, public

comment and public petitions for rulemakings can

play an important role in triggering other regulatory review functions,® and so will be discussed in
that context when relevant.

Generally, this report concentrates on review requirements applicable to the majority of original
and permanent regulations. Special exemptions or unique processes for certain agencies are
not typically discussed, and unless relevant to the standard review process, this report will not
usually devote separate attention to the processes for issuing emergency or temporary regulations,
engaging in negotiated rulemakings, or adopting rules by reference or incorporation.

Legislative Oversight

The options for systematic legislative oversight of new and existing rules cover a wide spectrum,
from mere notification requirements at one end to the legislative veto at the other. (The legislative
veto is a statutory provision that preserves power for the legislature, a legislative chamber, or a
legislative committee to quickly block regulations of a particular agency, subject matter, or type
without resorting to the full process of enacting new legislation—and especially without needing
a signature from the executive branch.)
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In between those two extremes, legislatures might exercise review powers by returning comments
to agencies on their rules, formally objecting to a rule, or temporarily suspending a rule’s
implementation. The legislature might also be able to influence rule content more informally, by
holding hearings or communicating privately with agencies. Legislatures may delegate the review
responsibilities to an office of legislative counsel or staff, to various committees with jurisdiction
over different agencies, or to a specially created review committee.

Notably, all legislatures have the ability to adjust an agency’s authority or directly nullify a rule by
passing a new statute (with the governor’s signature), and so this non-systematic power to “review”
regulations by statutory adjustment should be assumed even if not always specifically discussed.
This report will not generally discuss the indirect, non-systematic, or traditional methods of
legislative oversight, such as narrowly drafting original statutes or using the powers of the purse,
investigations, and appointments to control agency decisions.

Executive Oversight

As with the legislature, options for review on the executive side run the gamut, from perfunctory
notification to mandatory approval. Most typically, the governor may have authority to modify,
approve or disapprove, or choose not to file a regulation. “Filing” a regulation, typically by
publishing it in the state’s Register and Administrative Code, is necessary for a rule to take effect.
Other executive officers may also have review authorities. In particular, the attorney general may
review rules for legality, or particular agencies may review rules for impacts relevant to their areas
of expertise (for example, a small business office may review and comment on small business
impacts). Similarly, the agency promulgating the rule in question may itself be given enhanced
review obligations beyond its own internal, discretionary policies. An agencyhead orlegal counsel
may be required to review and sign off on certain aspects of rule proposals, or the agency may
periodically have to review all its existing regulations.

Generally, this report will not discuss the indirect, non-systematic, or traditional methods of
executive oversight and persuasion, including budgetary requests and appointment powers.

Regulatory Impact Analyses

This report pays special attention to economic analyses, including fiscal notes, cost-effectiveness
analysis, and cost-benefit analysis. The required rigor of such analyses can vary, from simple
instructions for agencies to consider possible costs, to detailed guidelines for quantification of
all direct and indirect costs and benefits. Distributional analyses also receive scrutiny, including
analyses limited to exploring the effects of regulation on small businesses (often called “regulatory
flexibility analysis”).

Other types of specialized analyses that are generally reviewed only for completion or by the courts,
and are not a substantive part of the review process, are excluded from this report. For example,
environmental impact statements will not usually be discussed, unless substantive assessment of
such statements is incorporated into a broader executive or legislative review process. The primary
focus on economic analysis and regulatory flexibility analysis is appropriate given the centrality of
the former in the federal review system (see Chapter Four) and the recently expanding role of the
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latter at the state level (see Chapter Three).

Retrospective Reviews

Finally, this report will address retrospective reviews of existing regulations. Agencies may be
periodically required to review their own regulations. Legislative and executive reviewers may
also have authority to review certain existing regulations. In the most aggressive form of such
review, rules may be automatically scheduled to “sunset”™—that is, expire—after a certain number
of years unless agencies justify their continued existence or receive permission from a reviewer.
More typically, agencies might review existing regulations on their own initiative, as enforcement
problems or changed circumstances come to light. Such discretionary, ad hoc reviews are not
assessed here.

Are the States Special?

State governments may exhibit certain characteristics that alter their access to, the power of, or
the need for various regulatory review options. By contrasting state governments with the federal
government, a few key legal, political, and practical differences emerge.

Legal Differences

Plenary Legislative Authority: The basic constitutional text, separation of powers, and fundamental
authority of the legislative branch may be different in many states compared to the federal
government.® Some state constitutions may explicitly define the legislature’s ability to review or
suspend agency regulations. More generally, whereas Congress has only those powers enumerated
in the U.S. constitution, most modern state legislatures exercise plenary power.”

A state’s executive Non-Unitary Executive Branch: With a few exceptions
. (such as Alaska, Hawaii, and New Jersey), most states do

branch may exist not have a unitary executive and instead hold elections
as “an ama|gam of for various executive officers besides the governor.® Key
: ” officials like the attorney general, treasurer, and secretary

separat.e flefqoms’ of state are elected in at least three-fourths of states; in
|ﬂterfer|n9 with the many states, agency heads for agriculture, education,

governor’s power to insurance, and so forth are elected as well.’ On average,
lead and sup ervise each state elects eight executive officials.'” Sometimes,

those elected do not even belong to the governor’s same

the bu reaucracy political party.'" Still other state agencies are led by

eﬁectivew' boards or commissions not directly appointed by the

governor.'> A state’s executive branch may consequently

exist as “an amalgam of separate fiefdoms,”" interfering

with the governor’s power to lead and supervise the bureaucracy effectively.'* The lack of effective
executive supervision in some states may justify a relatively greater level of legislative review."

Court Capacities: Not only are state courts aware of the legal, institutional, and practical differences
that may justify “some degree of divergence in the jurisprudential approaches to legislative control
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of the agency rulemaking process between federal and state courts,” but state courts may also
have less capacity to review economically complex analyses of regulatory impacts. In general,
there is a concern that every un-provable assumption and rough estimate of a regulatory impact
analysis could be challenged in court. But that vulnerability may be especially problematic for
states, “where the available resources and expertise for conducting sophisticated cost-benefit
analysis are much scarcer than at the federal level. Moreover, the need to evaluate the agency’s
effort against specialized professional norms of policy analysis would strain at the outer limits of

[state] judicial competence.”"”

Political Differences

Elected Officials: States may elect their attorneys general or other agency heads, making them, as
both reviewers and promulgators of regulation, potentially more accountable to and influenced
by the electorate or the election cycle.'* Meanwhile, some state legislators may be term-limited or
may have national ambitions, which can change their interest in and goals for regulatory review."

Party Control: In some states, a single political party may continually dominate the legislative
branch, executive branch, or both. Long-standing political feuds or engrained political ties may
shape the dynamics between the legislative and executive branches, with agencies caught in
between.?

Public Access: Versus their federal counterparts, state agencies are responsible to much smaller
constituencies, and as a result the agencies themselves tend to be smaller. As a function of that
size and relationship with the public, state processes may be more visible and accessible than
those at the federal level,*' though geographical and physical access matter somewhat less these
days. Similarly, “because of geographical proximity and economic and cultural similarities, the
organization and mobilization of interest groups . . . is much easier at the state level,” and state
interest groups may experience relatively more political influence over the legislature, executive,
or agencies.”

Practical Differences

Legislative Professionalism: Though average legislative professionalism has increased in recent
years, many state legislators do not enjoy levels of staffing, salary, or training comparable to federal
legislators.”® In thirty-eight states, legislators have no paid staffers (though most have access to
some committee staff).>* Modern state legislatures also undergo a high degree of turnover versus
the U.S. Congress, in part because of term limits.® Lack of professionalism—especially lack of
adequate staff to provide an independent source of analysis—may leave legislators open to the
risk of capture: one 2000 study found five registered state lobbyists for every state legislator.’® By
contrast, over the last thirty years, the average governor’s length of time in office has doubled, and
their average staff increased from around eleven to over fifty.””

Short Legislative Calendars: Most state legislatures only meet for a few months each year.® Only
seven state legislatures operate full-time; in six states the legislature convenes only every other
year.”” When in session, state legislatures have limited time to conduct either traditional oversight
of agencies or more focused regulatory review functions. For example, “[i]n the states, by contrast
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[to the federal level], agency-specific oversight hearings On|y seven state

are rarely held”® State legislatures may have little time -
to devote to agency oversight beyond a few high-profile |eg|S|atureS Operate

issues.’! full-time; in six

states the legislature
Limited Resources: As a function of size and chronic under-
financing, state agencies often cannot obtain the quantity convenes Oﬂly every
or quality of technical and legal expertise available at the other year. State
federal level.* States’ experiences with economic analysis | egiSI atures m ay have

are “problematic and unique for three main reasons: the . .

lack of resources typically devoted to analysis of rules at little time to devote to
the state level, the absence of staff expertise to conduct agency Oversig ht.
traditional benefit-cost analysis, and the minimal state

judicial experience to review these analyses”* Due to

such resource constraints, state agencies may rely somewhat more on informal procedures.** State
agencies have also tended to rely much more (and maybe exclusively) on the attorney general for
legal advice, even though state attorneys general are much more under-staffed than the federal
department of justice.’

While such fundamental characteristics and constraints cannot be ignored, neither should
these differences be overblown. For traits like legislative and agency professionalism, states
are gaining ground and increasingly resemble the federal government. Other differences that
seemed important in the past, like geographic proximity and physical access for the public and
interest groups, matter less in the internet age. Moreover, some differences that scholars might
predict would affect the practice of regulatory review may, empirically, make little difference. For
example, it is perhaps telling that in one study, the size of state agencies did not change the average
perceptions of agency administrators of the level of political influence over rulemaking.*® In short,
size matters, but perhaps not as much as originally thought.

Theoretical Advantages and Disadvantages

This section synthesizes the most common and representative theories from the literature on
whether regulatory review is a good idea for the states and, if so, how it should be structured.
For most key questions, the arguments for and against are simply presented without drawing a
conclusion, though ultimate judgments are given where most experts agree. However, every state
has its own unique legal and practical considerations when designing a regulatory review structure,
so understanding the range of options and arguments may be more important than trying to draw
universal conclusions.

One central theme that emerges from this synthesis is that regulatory review often attempts to
pursue conflicting goals: adding analytical mandates may increase the rationality of rulemaking,
but they may also cause delays and so decrease responsiveness; permitting strong legislative review
could enhance democratic accountability, but it might interfere with bureaucratic discretion
to pursue the most efficient policy designs. To structure their regulatory review processes,
governments must balance the competing aims of rationality, accountability, and administrative
workability: it is an exercise in value judgments, not a question with a single, clear answer.
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“Rationality and responsiveness, while both
traditional values in administration, reflect contradictory
assumptions about the nature of administration.”
—Patty D. Renfrow and David J. Houston®’

Is Regulatory Review Necessary and Appropriate?

The most basic question to address is whether states should conduct regulatory review at all.
Judicial review of rules, the non-systematic oversight authority of the legislature and the executive,
and public participation in the rulemaking process could sufficiently achieve the goals of rationality
and responsiveness. Governors and legislators, too, could take advantage of public participation
procedures and submit their comments on proposed policies during the regular notice-and-
comment period.*®

Moreover, regulatory review might do more harm than good, by undermining agency authority
or injecting bias into the rulemaking process. Neither the governor nor the legislators (nor their
staff) have the expertise or time to adequately consider all evidence for all rules. Plus they may
be subject to undue political pressure, irrational popular passions, and the whims of the election
cycle. Some scholars fear that regulatory review simply adds a new access point for special interest
groups who already are highly influential over the content of rules. Indeed, some studies show that
the perception of political influence increases with the robustness of regulatory review authority,*
and that the stringency of regulations may decrease with the application of regulatory review
procedures.*” The more burdensome or unfair agencies perceive the review process to be, the
more likely agencies will be tempted to evade the public rulemaking process and rely more heavily
on the undesirable ad hoc process of rulemaking by adjudication or by un-reviewed guidance
documents.*!

But most experts agree that some version of regulatory review is both necessary and appropriate.
To start, judicial review of regulation alone is inadequate. Judicial review is slow, expensive,
sometimes difficult to invoke, and a rather blunt hammer to apply. Other regulatory review
processes can be simpler, cheaper, faster, softer,* and fairer (since the burdens of litigation fall
on just a few unlucky individuals, while the whole government shares the burdens of regulatory
review).® In addition to such practical arguments, judicial review is mainly limited to questions of
legality and cannot check the desirability or political acceptance of a rule, nor can it help coordinate
between agencies.** Similarly, the traditional, non-systematic oversight powers available to the
legislative and executive branches may be quite limited and difficult to exercise,* and they lack
consistency and transparency as to the scope of influence.*

Regulatory review may also correct some problems inherent in the rulemaking system. Agencies
may, at times, pursue policies inconsistent with prevailing social opinion and goals,*” perhaps the
result of capture by interest groups or the career ambitions of bureaucrats. Agencies may also
neglect their institutional missions, diverting resources to other projects or simply to their own
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leisure time.* Bureaucrats suffer from the same institutional and cognitive limitations that plague
all decisionmakers, and so may not always identify the optimal policy choice.* Finally, agencies
tend to focus only on active rulemakings under their jurisdiction; neither individual agencies nor
the courts can coordinate the government’s entire suite of regulatory policies.® Regulatory review
is one way to begin addressing and correcting such problems.*'

Even if regulatory review were not systematically implemented, legislatures would still retain some
ability to check rule by enacting new statutes. Aslong as some “review” authority always exists, it
may make sense to systematize the power so it is exercised efliciently and transparently.>

Regulatory review certainly has its costs. Complying with analytical mandates takes time
and money; the preferences of oversight authorities may inefficiently distort the amount of
effort agencies devote to particular rules, policies, or analyses; regulatory review may delay the
promulgation of new rules, causing uncertainty for regulated parties and deferring the realization
of benefits; and some efficient policies may get rejected or may never be introduced for fear
of rejection.® Nevertheless, in many cases, regulatory review vastly improves the quality of
regulation.** Though difficult to prove, the benefits most likely outweigh the costs.*

Moreover, regulatory review and analytical mandates need not be universally applied: they canbe
tailored in ways that maximize their benefits. For example, thresholds for significance, such as a
minimum economic impact, could trigger when regulatory analysis is required. Rigorous reviews
may be selective or discretionary. Universal requirements can quickly either monopolize time and
resources or else lead to pointless, perfunctory analyses. But if properly structured, the costs of
regulatory review can be minimized even as the benefits are enhanced.

Legislative versus Executive Review

Regulatory review may be worthwhile, but who should exercise the authority: the legislature
branch, the executive branch, or both?

Some see legislative review as a “fundamental check and balance.”*® Legislative review brings the
legislative branch into close contact with the administrative branch; it increases the administrative
responsibility of the legislature; and it permits agencies to call upon the legislature to take
responsibility for difficult policy problems. While of course the legislature always has the power
to alter agency authority or nullify a rule by enacting a new statute, creating a systematic and
institutionalized review process makes it much more likely that the legislature will exercise its
oversight authorities.’”

On the other hand, the legislature faces serious limits on its time, resources, expertise, and interest
level, and may not be able to monitor agencies effectively.*® Given limited time, political ambitions,
and the low-visibility of the regulatory process, legislators may be unlikely to prioritize review
functions ahead of other more electorally advantageous activities, such as passing new legislation
or providing constituent services.*’
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“There is always so much the committee has to do
with important legislation, we just can’t take the time to
worry about what an agency is doing with something
we drafted five or ten years ago. The agency’s going to
be on its own for the most part. Because nobody
wants to do the job of checking up on it.”
—Anonymous Legislative Committee Chair (1963)%°

Then again, the frequency of the formal exercise of review power may not be the best measure
of effectiveness. Legislatures may use informal mechanisms or may rely on public complaints
to trigger their review in rare, controversial, high value cases.®’ In such arrangements, limited
legislative interest and resources may be irrelevant. The mere possibility of legislative review, even
if not exercised, may have “a powerful controlling effect” on agencies.®*

Regardless of how often it is exercised, overly powerful legislative review may confuse the locus
of responsibility for administrative rules. Legislative review—and perhaps most especially the
legislative veto—has the potential to undermine the rulemaking process, since some stakeholders
may concentrate their efforts on lobbying the legislature and so ignore the initial rulemaking
proceedings. The recommendations of legislative staff may end up being decisive, with the
legislature operating through informal compromises with agencies that lack adequate public
disclosure and transparency.®® By diluting agency authority and shifting final decisionmaking
power to the legislature, legislative review may confuse the public about who is truly responsible
for the content of regulations. Public confusion about the locus of responsibility undermines
accountability to the electorate.**

For those reasons, some prefer executive review. Governors, as head of the executive branch,
generally have more direct control over agency actions. Moreover, legislatures are composed of
many individuals with varied preferences, making it hard for them to act concertedly. Some scholars
have theorized that solitary executives, because they have no coordination problems associated
with collective action, are more effective at influencing the bureaucracy than legislatures.”® On the
other hand, the lack of a unitary executive branch in most states and the “consequent fragmentation
of executive authority” seriously complicate gubernatorial review.®

Still, as a single official, the governor is perhaps the most logical choice to try to coordinate and
rationalize all agency activity.”” But in some states, the review power might not be exercised by
the governor or another politically accountable official, but instead delegated to a bureaucratic
agency, like a budgetary or policy office. In that case, there is some concern that the reviewer
has its own institutional interests and lacks accountability to the electorate, especially because its
lower visibility to the public makes it harder to monitor.*®

52 Experiments with Regulatory Review | Chapter One: Weighing the Options 18



Another perspective is that the choice between the legislature and the governor is of little
consequence. In either case, staff is likely to end up performing the actual review, not the elected
official.® As a result, the structure of the review power may matter more than who nominally
wields that authority.

How Should Legislative Review Be Structured?

If legislative review is a right of “institutional self-preservation,” through which the legislature
checks that the power it delegated to an agency is exercised according to its original intent and the
“will of the general public,””® then arguably the legislature should be able to review a regulation
on any grounds: its legality; its consistency with statutory authority and legislative intent; its
efficiency and fairness.

Others insist that legislative review should focus on a rule’s legality and statutory authority alone,
since legislative intent is impossible to determine and cost-benefit justifications may be too
complex for legislative review.”! Overly broad review criteria run the risk of encouraging arbitrary
actions motivated by unchecked political considerations. On the other hand, reviewers might
try to shoehorn policy objections into narrowly crafted review criteria or into informal channels
of control, thereby producing the same review outcome only with less public transparency. But
despite the chance that the legislature will misperceive or abuse the jurisdiction of its review,
legislative oversight is worth the risk, and clear statutory criteria for review might help minimize
the risk.

Once criteria are set, the next consideration is who within the legislature should conduct the
review. Because of the size of state legislatures, the most effective method of review is through
the committee process.”” Though standing committees do have subject matter expertise and
experience with particular agencies, having separate committees in each chamber with overlapping
review authority could lead to disagreements and confusion,” and standing committees may be too
subjective on the question of legislative intent. Plus standing committees have heavy workloads
and do not frequently meet during interims when the legislature is not in session.”

Many experts recommend a single, joint committee, with members drawn from both legislative
chambers and with the ability to meet regularly, even during the interim sessions. Such a committee
should have the time and motivation to conduct its review seriously and effectively.”” Even still,
successful review will require continuous monitoring of agency activity, with considerable daily
work. Assuch, the presence of sufficient, qualified staff will, in practice, determine the committee’s
success.”®

What should the consequences of legislative review be, and especially what actions should a
committee be entitled to take on its own?”” The main criticism of making approval or ratification
mandatory for all rules is that then “no more than legislative procrastination is required to abolish
arule””® Given the heavy workload of legislatures, few support that expansive power.

The mirror equivalent of mandatory approval is the legislative veto. While the legislative veto
certainly has its proponents,”® detractors may now outnumber them. Besides the possible
constitutional problems (which are pervasive but state-specific, see Chapter Two), most scholars
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and courts® believe that, essentially, the legislative veto encourages “secretive, poorly informed,
and politically unaccountable legislative action.” The legislative veto is also a one-way ratchet,
eliminating rules without replacing them—nor does the legislature have the time or expertise to
replace the rule; that is why they delegated authority to the agency in the first place.

Agencies typically view the legislative veto as the most unfair review mechanism, and so its mere
existence could lead agencies to avoid the rulemaking process and use ad hoc adjudication or
guidance documents instead.* Finally, the legislative veto may actually reduce serious efforts of
the legislature to review rules: the veto is seen as a panacea, but ultimately it will be difficult to
exercise on more than rare occasions; thus, it gives a false sense of security, which leads to under-
use of more effective ways to influence rules.®

And, indeed, the veto is not the only option to give legislative review real bite. A rule suspension
allows a review committee to temporarily delay implementation of an objectionable rule, often for
up to ayear. Typically intended to give the full legislature enough time to consider enacting a new
statute to nullify the rule, the lengthy delay might be incentive enough to force agency compliance
with the committee’s objections. Criticized by some as a de facto legislative veto,* the suspension
is not guaranteed to avoid all constitutional objections. But it may be a practical and necessary
tool for states with short legislative calendars, where the full legislature can not always be on call
to respond to problematic regulations. If a suspension only applies during the interim session,
according to strict statutory criteria, for a limited time, and using public procedures, the power is
probably justifiable.®

Another option to give a committee’s comments on a proposed rule more teeth is the burden-
shifting technique. Under this structure, if the legislative review committee issues a formal
objection to a rule, in any subsequent litigation over the rule’s legality, the burden of proof shifts
from the petitioner to the agency. Burden-shifting is intended to make agencies more careful in
the drafting process, to encourage the withdrawal of objectionable rules (sparing the public the
cost of complying or litigation), and to assist credible private legal challenges.®

How Should Executive Review Be Structured?

The practice and theory of executive review is somewhat less developed at the state level, so most
lessons for the proper structure and scope will instead be drawn from federal experience (see
Chapter Four). Many of the concerns raised about legislative review structure do apply with equal
force to executive review: for example, the value of establishing clear review criteria and providing
sufficient staff and resources. Public participation safeguards and transparency requirements may
also be appropriate if the governor is given a strong veto power that can be exercised early in the
rulemaking process.

The governor is not the only potential reviewer from the executive branch. From the start, reviews
by attorneys general for a rule’s legality have been “a little more common” than gubernatorial
reviews; but equally from the start, they have been criticized for causing delays and for the
impossibility of limiting the review to non-policy questions of legality alone.*” Theoretically,
attorney general reviews for legality save the public the burden of complying with or litigating
against anillegal rule, and they give agencies a valuable opportunity to make necessary corrections.
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But in practice, reviews may tend toward one of two extremes. Either they will be perfunctory and
“amount to little more than one [government attorney] obtaining the assent of another to the
filing of the work-product of the first” Or else the reviews will inevitably creep from issues of
pure illegality to issues of impropriety and policy, which would mean that “the discretion vested

in law in the agency was being exercised in fact by the By req uirin g

Attorney General”® : .
governments to justify

Finally, as already discussed, the review power might  their regu|atory choices
not be exercised by the governor or another politically in the lan guage o f

accountable official, but instead delegated to a . .
bureaucratic agency, like a budgetary or policy office. =~ SCIENCE and economics,
In that case, there is some concern that the reviewer has cost-benefit an a|ySiS

to the electorate, especially because its lower visibility helps ensure that
to the public makes it harder to monitor.®® On the ECISIONS are Not made

other hand, unlike the governor or attorney general, on the basis of SpeCial

a dedicated rule review office within the executive

can devote the time and resources to developing Interest pO“tICS' When
real expertise in the regulatory process and can offer decisions are made

agencies more consistent gui'dance on the develoPment in the open, U sin g

of rules. This may be especially true for the review of . .
complex impact analyses. the best IﬂformatIOﬂ,
and in response to
public participation,
Though not everyone agrees on the role of cost-benefit democracy flourishes.

analysis in government decisionmaking,” impact

its own institutional interests and lacks accountability

Should States Conduct Impact Analyses?

analysis canhelp promote rationality, accountability,and

transparency when placed at the heart of a regulatory review structure. By requiring governments
to justify their regulatory choices in the language of science and economics, cost-benefit analysis
helps ensure that decisions are not made on the basis of special interest politics. Instead, a
regulatory review process places decisions on the public record, encouraging transparency and
accountability. When decisions are made in the open, using the best information, and in response
to public participation, democracy flourishes.

Resources and capacity, both to conduct meaningful analysis and to review them, are a real concern
at the state level. If not carefully integrated into the decisionmaking process, analytical mandates
risk producing perfunctory studies that simply justify what the agency has already decided to do:
“more lonely numbers” that policymakers will ignore.”® But after balancing the advantages and
disadvantages, many respected experts and organizations endorse at least some economic analysis
for the states.*>

Small business impact analysis, or regulatory flexibility analysis, has become a hot topic in state
administrative law (see Chapter Two). Special attention for small entities may be appropriate if
groups with limited resources need extra help to make sure their interests are considered.” Some
argue that small firms face disproportionate compliance costs, mostly because they cannot as
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easily take advantage of economies of scale.”* But in general, devoting considerable analytical
attention to just one group of affected entities may not be a justifiable use of limited resources.”> In
particular, small businesses may not need any special political protection: the mere fact that small
business interests consistently win direct government subsidies, regulatory exemptions, and other
special treatment suggests that small businesses are a potent interest group and do not need a leg
up in politics.”® A broader distributional analysis, that considers the distribution of regulatory
benefits and burdens on all affected parties, might be a more appropriate use of limited analytical
resources.

How Should Impact Analyses Be Structured?

The theory of cost-benefit analysis is more developed at the federal level, and so lessons will be
drawn mostly from that context (see Chapter Four). But, as discussed above, states face special
constraints on resources and capacity. Overly universal requirements for rigorous economic
analysis might divert agency resources, lead to haphazard analysis, and motivate agencies to use
back-door rulemakings to avoid the requirement. Ideally, a significance threshold should be set,
and only rules with the potential to have a minimum economic impact should go through full cost-
benefit analysis. Of course, the trouble is predicting the size of the impact before the full range of
impacts has been analyzed. Depending on a state’s resources and preferences, an alternate trigger
may be desirable, such as requiring analysis upon the petition of an elected official, a political
subdivision, or a sufficient number of affected citizens.”

States may also have different motivations for requiring economic analysis: they may want to
improve efficiency, enhance the quality of public debate, minimize regulatory burdens, or ensure
legislative intent. Especially with limited resources, it may be impossible to pursue all these aims
at once, and different motivating forces may dictate different methodological choices for the

% For example, if the goal is to enhance public debate, analytical requirements might

analysis.
focus more on the disclosure of all studies used in the preparation of the rule or on illuminating

distributional consequences, and choose to emphasize the quantification of costs and benefits

Any regulatory

Most importantly, though, impact analyses should never be flexibil Ity act that
structured in biased ways. Regulatory flexibility analyses bllndly creates
provide an important example. Like all analyses, regulatory . .
flexibility should be structured to focus on net benefits, not exem ptlonS without
just on exemptions.'” Traditionally, regulatory flexibility Welghlﬂg whether
analysis strives to minimize costs for small businesses by those exemp’[i ons
creating special regulatory exemptions for them, rather

than to maximize net benefits through the strategic use of rea”y enhance net
exemptions. As such, analysis often ignores the transaction benefits does not
costs of exemptions, such as increased enforcement costs : :

to government and the increased information costs to aCCC)mp“Sh Its goals'
regulated parties (to determine who is covered or not).
Plus there are administrative and procedural costs to conducting the analysis and creating

somewhat less.”

the exemption, and there are costs associated with firms’ strategic behavior as they try to force
themselves into the exemption."” Any regulatory flexibility act that blindly creates exemptions
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without weighing whether those exemptions really enhance net benefits does not accomplish its
goals.'?

Inaction and Review of Existing Regulations

Agency inaction is a pervasive problem. So long as agencies retain final discretion on whether

to issue a regulation and in what form, there is There are manv reasons
little downside to allowing both the legislature y

and the governor to prompt an agency to Why arule may no |Onger be
initiate a public rulemaking proceeding.'® as efﬁCient, fair, or |ega| as

. . o it was when first adopted:
Agencies also tend not to review their existing o i )
regulations collectively or systematically. laws or administrative DO“CY
;l'here age manf)lri reasonfs why Ell rulle may no may Change; ’[echno|ogy

ient, fair, it .
e e - may advance; the economic
when first adopted: laws or administrative .
policy may change; technology may landscape may shift;
advance; the economic landscape may shift; UneXpeCted imp|ementation
unexpected implementation problems may bl .
crop up; and regulated parties may respond to prooiems may Cr(l)p up;
regulation in unpredictable ways.'”* Though and regula’[ed parties may

it may be challenging to change a politically, respon dto regU| ation in
institutionally, and economically entrenched .

regulation,'® it may nonetheless be quite UnpredICtable ways.
necessary.

Most agencies will conduct informal, ad hoc reviews of regulations as problems arise, and they
certainly receive reports, recommendations, complaints, and petitions.’® Agencies may worry
that they lack the resources to develop a more formal process for evaluating existing rules.
Retrospective reviews are taxing: identifying and collecting new data to demonstrate the results of
arule is time- and resource-intensive; diverse factors affect those results, and may be impossible to
tease apart from the rule’s impact; and some results do not materialize for long periods of time.'”’
Agencies may prefer to adopt a wait-and-see approach to existing regulations, assuming that if a

problem arises or if circumstances change, they will hear about it from the public.'®

Still, most agencies acknowledge the need for more formal reviews of existing regulations.'®”
Without proper motivation, agencies will always and indefinitely delay optional reviews due to
workloads and understafting. Additionally, both mandatory and discretionary reviews may have
different but compatible roles. One study of federal agencies found that discretionary reviews
were more likely to involve the public and to result in actual rule changes, but mandatory reviews
were more likely to be conducted by substantive standards and to be documented.'"

One especially aggressive form of retrospective review—sunset periods—in practice is unlikely to
accomplish more than just a superficial review of merits and a standard re-adoption of all rules.'"!
Some studies suggest that both one-time and continuous sunset reviews can be productive in the
states. By one account, such provisions have been responsible for the analysis of thousands of
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state regulations and, on average, the repeal of twenty to thirty percent of existing regulations and
the modification of another forty percent.''> But most scholarship suggests the benefits of sunset
laws are largely intangible and likely insignificant compared to the costs.'"* Moreover, the burdens
of such mandatory reviews can draw staff away from performing other vital oversight duties.''*
Generally, sunset requirements produce perfunctory reviews and waste resources.'*

States have available a truly dizzying array of options for conducting regulatory review. There is
no single right answer for how the regulatory review process should be designed. Instead, building
a regulatory review process is an exercise in value judgments, calling for governments to balance
the competing goals of rationality, accountability, transparency, and workability. The next chapter
looks at some early experiments with achieving that balance.
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CORNELIUS KERWIN, RULEMAKING: HOW GOVERNMENT AGENCIES WRITE LAW AND MAKE Poricy 212 (2003).

As can the agency’s organizational design and enabling statutes. See Mathew D. McCubbins, Roger G. Noll, & Barry
R. Weingast, Administrative Procedures as an Instrument of Political Control, 3 J. L. ECON. & ORG. 243 (1987).

For some empirical data on the role of state courts in the regulatory process, see PAUL TESKE, REGULATION IN THE
STATES 218 (2004). The judicial review of regulatory impact analyses will also not be discussed.

A separate literature explores the importance of notice-and-comment requirements in rulemakings. See ARTHUR E.
BONFIELD, STATE ADMINISTRATIVE RULE MAKING 436 (1986); see also William West, Formal Procedures, Informal
Processes, Accountability, and Responsiveness in Bureaucratic Policy Making: An Institutional Policy Analysis, 64 PUB.
ADpMIN. REV. 66 (2004) (discussing, based on a study of 42 federal rules, the potential for the notice-and-comment
process to influence rule content both directly and indirectly, by triggering the responsiveness of political influences
and government oversight).

Government rule reviewers may rely on notice-and-comment procedures to ease the burden of tracking every piece
of regulation, by waiting for the public to comment on controversial rules and so selectively trigger the government
review functions: the so-called “fire alarm” oversight strategy, in contrast to direct and comprehensive monitoring
of agency rulemakings under the “police patrol” oversight strategy. Mathew D. McCubbins & Thomas Schwartz,
Congressional Oversight Overlooked: Police Patrols versus Fire Alarms, 28 AM. J. PoL. Sc1. 165 (1984); see also Arthur
Lupia & Mathew D. McCubbins, Learning from Oversight: Fire Alarms and Police Patrols Reconstructed, 10 J. L. ECON.
& ORG. 96 (1994); Neal Woods, Promoting Participation? An Examination of Rulemaking Notification and Access
Procedures, 69 PuB. ADMIN. REv. 518, 523 (2009) (“All else constant, greater public notification is associated with
significant increases in the amount of influence agency heads report other agencies, courts, and the governor as
having. A one-unit change in the public notification index increases . . . the odds of the respondent viewing the
governor as being one category more influential by 24 percent.”).

See BONFIELD, supra note 4, at 38.

See G. Alan Tarr, Interpreting the Separation of Powers in State Constitutions, 59 N.Y.U. ANN. SURv. Am. L. 329, 329
(2004).

See COUNCIL OF STATE GOv'TS, THE BOOK OF THE STATES 213 tbl 4.10 (vol. 42,2010 ed.).
See id.; Fred Monardi, “Divided Government” in State Executive Branches, 31 PoL. & PoL’y 232,232 (2003).

Margaret R. Ferguson & Cynthia J. Bowling, Executive Orders and Administrative Control, PuB. ADMIN. REV. S20
(Dec. 2008).

Monardi, supra note 9, at 232.
Ann O’M. Bowman, Neal D. Woods, & Milton R. Stark II, Governors Turn Pro, 63 PoL. REs. Q. 304, 307-08 (2010).
Id.

Jim Rossi, Institutional Design and the Lingering Legacy of Antifederalist Separation of Powers Ideals in the States, 52
VAND. L. Rev. 1167, 1226-27 (1999) (commenting on governors’ potentially limited powers, “although political
scientists observe great variations in the degree of reduced leadership and supervision”).

Seeid. at 1231.
Id. at 1229.

See Agenda and Minutes of the June 2008 Teleconference Call of the Model State Administrative Procedure
Act Drafting Committee, http://www.law.upenn.edu/bll/archives/ulc/msapa/2008juneconfcall_agenda.htm
(statement of Ron Levin) (noting that state judges could still consider a regulatory impact analysis during their
review of the merits of a challenge to regulation, even if state law does not provide for a direct challenge to the
analysis itself).

See BONFIELD, supra note 4, at 38; see also Paul Teske, The New Role and Politics of State Regulation, REGULATION, Fall
2004, at 18-19 (noting the potential role of an “aggressive attorney general”).
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See Marjorie Sarbaugh-Thompson et al., Legislators and Administrators: Complex Relationships Complicated by Term
Limits, 35 LEGis. STup. Q. 57, 57 (2010) (“Our findings indicate that monitoring state agencies was a low priority
for this legislature, and it dropped even lower after term limits were implemented.”).

See Neal D. Woods, Political Influence on Agency Rule Making: Examining the Effects of Legislative and Gubernatorial
Rule Review Powers, 36 STATE & LocAL Gov't REv. 174, 182 (2004) (“Political context has a very strong substantive
effect, with agency heads in states with simple divided government being nearly three times as likely to view the
governor as highly influential as those in states with unified partisan control”); Richard B. Doyle, Partisanship and
Oversight of Agency Rules in Idaho, 11 LeG1s. STup. Q. 109, 112 (1986) (“Divided party government or partisanship
may encourage the adoption of rule review legislation.”).

See BONFIELD, supra note 4, at 30.

Jim Rossi, Overcoming Parochialism: State Administrative Procedure and Institutional Design, 53 ADMIN. L. REV. 551,
556 (2001). See also Teske, supra note 18, at 18 (“Regulatory capture would seem to be even more applicable to
the states than the federal government because a smaller number of powerful, and sometimes mobile, interests
are presumed to hold sway in state capitals and because the competition for business location and economic
development can fuel a ‘race to the bottom. Examples are not too hard to find.”).

See James D. King, Changes in Professionalism in U.S. State Legislatures, 25 LEG1s. STup. Q. 327, 327 (2000) (“a higher
degree of professionalism [compared to thirty years ago] is a general, but not universal, trait of state legislatures”);
THE BOOK OF THE STATES, supra note 8, at 88 (detailing general growth of legislative staff since 1930s, but a “slight
decline” in the twenty-first century).

See PAUL TESKE, REGULATION IN THE STATES 201, 203 (2004).

See Rossi, Overcoming Parochialism, supra note 22, at $56-57.

TESKE, supra note 24, at 209 (citing the Dunber and Rush study).

Id.

See THE BOOK OF THE STATES, supra note 8, at 97 tbl. 3.2.

TESKE, supra note 24, at 201, 203.

Rossi, Antifederalist Separation of Powers Ideals, supra note 14, at 1231.
See id.

BONFIELD, supra note 4, at 30.

Richard Whisnant & Diane DeWitt Cherry, Economic Analysis of Rules: Devolution, Evolution, and Realism, 31 WAKE
FOREST L. REV. 693, 696-97 (1996).

FrANK COOPER, STATE ADMINISTRATIVE LAW: VOLUME ONE, at 4-5 (1965).
BONFIELD, supra note 4, at 34.
Woods, Political Influence, supra note 20, at 182.

Patty D. Renfrow & David J. Houston, A Comparative Analysis of Rulemaking Provisions in State Administrative
Procedure Acts, 6 PoL’Y STUD. REV. 657, 663 (1987).

See David S. Neslin, Quis Custodiet Ipsos Custodes?: Gubernatorial and Legislative Review of Agency Rulemaking under
the 1981 Model Act, 57 WasH. L. Rev. 669, 695 (1982).

State administrators are more likely to rate the legislature and the governor as being influential in states where these
institutions have greater rule review authority, although the evidence is somewhat mixed. See Brian J. Gerber, Cherie
Maestas, Nelson C. Dometrius, State Legislative Influence over Agency Rulemaking: The Utility of Ex Ante Review, 5
StaTe PoL. & PoL'y Q. 24 (2005); Woods, Political Influence, supra note 20. But these impacts are “little understood”
and have not yet been fully studied. Neal Woods, Interest Group Influence on State Administrative Rule Making: The
Impact of Rule Review, 35 AM. REV. PUB. ADMIN. 402, 402-03 (2005).

See Woods, Interest Group Influence, supra note 39, at 404 (citing Ethridge’s 1981 and 1984 work).

52 Experiments with Regulatory Review | Chapter One: Weighing the Options 26



41

42

43

44

48

46

47

48

49

S0

S1

S2

S3

54

See BONFIELD, supra note 4, at 461-62 (noting, for example, that if interest groups can wield greater influence during
an intrusive review procedure than during the original rulemaking, opponents of any regulation could wait for
review stage to attack, undermining the usefulness of the agency’s original rulemaking proceedings). Some studies
have found that agency administrators view many review procedures as intrusive and resent their application. See
RicHARD C. ELLING, PUBLIC MANAGEMENT IN THE STATES (1992).

See COUNCIL OF STATE GOV’TS, ADMINISTRATIVE RULE-MAKING PROCEDURE IN THE STATES 11-12 (1961).
See BONFIELD, supra note 4, at 460.
Id. at 456, 459.

See Opinion of the Justices, 431 A.2d 783 (N.H. 1981) (“[L]egislative supervision of administrative agencies through
constant statutory modification of their activities could be cumbersome and ultimately be doomed to fail. Likewise,
the indirect supervision of administrative agencies through legislative budgetary pressure, as well as the intense
scrutiny of executive appointments, is unsatisfactory.”’); see also David B. Spence, Administrative Law and Agency
Policy-Making: Rethinking the Positive Theory of Political Control, 14 YALE J. oN REG. 407, 436-38 (1997) (though
Spence believes agencies should retain autonomy over policymaking); Christopher Reenock & Sarah Poggione,
Agency Design as an Ongoing Tool of Bureaucratic Influence, 29 LEGIs. STUD. Q. 383, 394 (2004) (based on a survey
of legislators in 24 states, “we find that legislators, on average, do not exhibit extraordinarily favorable attitudes
toward ex ante design tactics. Far from appearing to embrace ex ante design as the optimal control tactic after the
appointment stage, state legislators seem to be generally reluctant to engage in it,” though the attractiveness of ex ante
tactics in part depended on legislators’ access to more direct ex post tactics, like regulatory review). But at least one
prominent scholar has questioned whether traditional oversight authority is really so limited. L. Harold Levinson,
Legislative and Executive Veto of Rules of Administrative Agencies: Models and Alternatives, 24 WM. & MARY L. REV.
79,97 (1982). See also Mathew D. McCubbins, Roger G. Noll, & Barry R. Weingast, Administrative Procedures as an
Instrument of Political Control, 3 J. L. ECON. & ORG. 243 (1987).

Levinson, supra note 45, at 106.

Some scholars believe that regulatory review reflects a democratic belief that “the will of the general public, expressed
as the contemporary balance of power in day-to-day interest group politics, should normally prevail, in the end,
over the expert judgment of the technocrats.” BONFIELD, supra note 4, at 457. Some also believe that the governor
and legislature may have an inherent right to “institutional self-preservation”: since they originally delegated the
rulemaking authority to the agencies, they are entitled to check to see if that power is being exercised consistent with
their original intent. Id. at 458. “Without such a scheme for formal review of agency rules, neither the governor nor
the legislature is likely to provide that input to agencies in a systematic or timely manner.” Id. at 460.

See Ethan Bueno de Mesquita & Matthew C. Stephenson, Regulatory Quality under Imperfect Oversight, 101 Am. POL.
Scr. REV. 605, 605 (2007).

See Cass R. Sunstein, Cognition and Cost-Benefit Analysis, 29 J. LEGAL STuD. 1059 (2000).

See ].B. Ruhl & James Salzman, Mozart and the Red Queen: The Problem of Regulatory Accretion in the Administrative
State, 91 GEo. L. ]. 757 (2003).

For example, insulating an agency from elected official could actually increase the influence of organized interest
groups. See Sarah J. Poggione & Christopher Reenock, Political Insulation and Legislative Interventions: The Impact of
Rule Review, 9 STATE PoL. & PoL'y Q. 456, 457 (2009).

See BONFIELD, supra note 4, at 480 (“[T]he inability to discover the real reason for such [review] action, as
distinguished from the publicly stated reasons, present no greater problem here than in many other contexts
tolerated by our legal system.”).

See De Mesquita & Stephenson, supra note 48, at 606, 613 (on tendency for agencies to overemphasize observable
efforts and underemphasize unobservable efforts, and on agencies initiating less regulation when decisions are
subject to oversight.).

De Mesquita & Stephenson, supra note 48, at 617 (“[ W]hen agency preferences regarding the benefits of regulation
track social preferences but agency effort is not socially costly (i.e., there is bureaucratic slack but not bureaucratic
drift), introducing regulatory oversight by an overseer that is more biased against regulation than society can
improve social welfare, but only if the overseer is not so skeptical of regulation that its demands dissuade the agency
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from acting at all. In contrast, when society’s policy preferences align with those of the overseer but agency effort
is socially costly (i.e., there is drift but no slack), then regulatory oversight is weakly dominated by banning either
regulation or oversight altogether.”).

Robert W. Hahn & Paul C. Tetlock, Has Economic Analysis Improved Regulatory Decisions? (AEI-Brookings Joint Ctr.
for Reg. Stud. Working Paper No. 07-08, 2007) (the direct costs of economic analysis and OIRA review appear to
be small compared to the likely benefits. estimating the cost of federal regulatory review—preparation of economic
analysis and OIRA review—at about $72 million per year, and proposing that there are many regulatory proposals
for which net benefits are increased by at least a billion dollars annually as a result of analysis and evaluation (e.g,,
removal of lead in gasoline)).

Nat’l Conf. of State Legis., Legislative Oversight, http://www.ncsl.org/default.aspx?tabid=13538 (last visited Feb.
13,2010).

See COOPER, supra note 34, at 222, 230.

See, e.g., Alan Rosenthal, Legislative Behavior and Legislative Oversight, 6 LEG1s. STuD. Q. 115 (1981) ; Morris S. Ogul
& Bert A. Rockman, Overseeing Oversight: New Departures and Old Problems, 15 LEGIs. STUD. Q. 5 (1990); Neslin,
supra note 38, at 694.

See Seymour Scher, Conditions for Legislative Control, 25 J. PoL. 526, 532 (1963). Alan Rosenthal points out that very
little credit accrues to legislators involved in oversight and that case work and introduction of legislation are likely
to be far more electorally profitable. He quotes a state senator from Connecticut: “Constituents have valued the
production of bills and we have responded to them by introducing more bills in order to get the limelight. . .. Let’s
face it, we've got to look for payofts. We're all politicians and we're all concerned about how we will be perceived by
the public and whether we are appreciated.” Rosenthal, supra note 58, at 118.

Scher, supra note 59, at 532 (quoting the committee chair).

For a survey of the literature on the value of “fire alarms” versus “police control,” see Ogul & Rockman, supra
note 58. Fire-alarm oversight has cost advantages compared to police-patrol oversight. Under a fire-alarm system,
interested third parties bear the lion’s share of the costs of learning about bureaucratic activities. McCubbins &
Schwartz, supra note S, at 166, 172 (“Although our model refers only to Congress, we hazard to hypothesize that
as most organizations grow and mature, their top policy makers adopt methods of control that are comparatively
decentralized and incentive based.”).

HERBERT SIMON, ADMINISTRATIVE BEHAVIOR 58 (3d. ed. 1976).
See Neslin, supra note 38, at 694.
See BONFIELD, supra note 4, at 508-09.

See Woods, Promoting Participation?, supra note S, at 524 (“Thus, if public notification procedures cause groups to
raise concerns about an agency’s rulemaking actions, governors may be better positioned institutionally to exert a
concerted response.”).

COUNCIL OF STATE GOVERNMENTS, ADMINISTRATIVE RULE-MAKING PROCEDURE IN THE STATES, supra note 42,
at 4. As of 1961, only Indiana and Nebraska required the governor’s approval of substantially all rules. Indeed, the
Council of State Governments believed that ultimately the arguments in favor of executive review—better maintains
administrative organization, a single reviewer keeps the process simple, fewer constitutional worries compared to
legislative review—were unpersuasive when weighed against the problem of fragmentation. Id. at 12.

See BONFIELD, supra note 4, at 463; but cf. Neslin, supra note 38 (criticizing MSAPA's provision for governor review).
See BONFIELD, supra note 4, at 475.

Neslin, supra note 38, at 695.

BONFIELD, supra note 4, at 457-58.

Neslin, supra note 38, at 688.

BONFIELD, supra note 4, at 482 (citing NAT'L CONE. OF STATE LEGISLATURES, RESTORING THE BALANCE (1979)).

Also, having multiple reviewers does not help with coordination and rationalization across agencies and policies—
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tasks which the legislature likely does not want to leave entirely up to the governor.

BONFIELD, supra note 4, at 483-84 (citing NaT'L CONF. OF STATE LEGISLATURES, RESTORING THE BALANCE
(1979)). Also, having different review systems for the session versus the interim is not ideal because it lacks cohesion
and agencies may try to time their rules and game the system. Id. at 48S.

Nar’L CONE. OF STATE LEGISLATURES, RESTORING THE BALANCE (1979). Most agree that the single committee
review is preferable, because multiple layers of review may demonstrate “undue complexity” and may be unnecessarily
repetitious because “formal review process is often circumvented in practice by informal negotiation.” Neslin,
supra note 38, at 687. But see JAMES R. BOWERS, REGULATING THE REGULATORS: AN INTRODUCTION TO THE
LEGISLATIVE OVERSIGHT OF ADMINISTRATIVE RULEMAKING 108 (1990) (noting that, in Illinois, joint committee
members lack have substantive expertise and so lack interest, which leads to low attendance and participation).

See BONFIELD, supra note 4, at 488.

See Marcus E. Ethridge I11, Legislative-Administrative Interaction as “Intrusive Access”: An Empirical Analysis, 43 J. POL.
473, 475 (1981) (questioning whether committee decisions get the same prima facie assumption of democratic
legitimacy as actions by the whole legislature).

See COOPER, supra note 34, at 222.

See infra, Chapter Two (describing those states that have recently selected the legislative veto). Some scholars also
question whether the legislative veto really increases the legislature’s workload. Levinson, supra note 44, at 91
(“Preliminary data on number of staff personnel and annual cost shows wide variations among states but does not
indicate that the one-house or two-house veto system requires more staff or funds than other types of legislative
oversight systems.”).

Levinson, supra note 45, at 86. Levinson notes that almost all courts have rule it unconstitutional; some legislators
have vigorously advocated in favor of it; and scholarly commentary is mixed. The Administrative Conference of
the United States and the American Bar Association vigorously objected to the legislative veto. Id. at 96. Levinson
believes that the rejection by the electorate of proposed constitutional amendments on legislative veto in at least four
states is highly indicative of the public’s skepticism about the mechanism’s usefulness. Id. at 90.

29 State v. A.L.LV.E. Voluntary, 606 P.2d 769 (Alaska 1980) (citing Harold H. Bruff & Ernest Gellhorn, Congressional
Control of Administrative Regulation: A Study of Legislative Vetoes, 90 Harv. L. Rev. 1369 (1977)). Even if
constitutional, legislative veto schemes “unduly aggrandize the legislature’s authority at the expense of the executive
branch’s countervailing independence.” BONFIELD, supra note 4, at 507.

BONFIELD, supra note 4, at S13. But others question whether the legislative veto is really any more a deterrent to
rulemaking (and incentive for ad hoc adjudication) than the traditional power to review by statute. Levinson, supra
note 45, at 92.

BONFIELD, supra note 4, at S11.
See Neslin, supra note 38, at 689.
See Levinson, supra note 45, at 102.
BONEFIELD, supra note 4, at 534-35.

COUNCIL OF STATE GOVERNMENTS, ADMINISTRATIVE RULE-MAKING PROCEDURE IN THE STATES, supra note 42,
at4.

COOPER, supra note 34, at 220-21.
BONFIELD, supra note 4, at 475.

See FRANK ACKERMAN & LisA HEINZERLING, PRICELESS: ON KNOWING THE PRICE OF EVERYTHING AND THE
VALUE OF NOTHING (2004).

William Niskanen, More Lonely Numbers, 26 ReGuLATION 22 (2003); see also Robert W. Hahn, State and Federal
Regulatory Reform: A Comparative Analysis, 24 J. LEGAL STuD. 873, 874 (2000) (“If the statutory mandate is not
clear, agencies may only superficially analyze the costs and benefits of regulations or may manipulate analyses to
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achieve political ends.”).
See Whisnant & Cherry, supra note 33, at 695.
See BONFIELD, supra note 4, at suppl, 109-112 (1993).

See Richard J. Pierce, Jr., Small Is Not Beautiful: The Case Against Special Regulatory Treatment of Small Firms, 50
Admin. L. Rev. 537, 549 (1998) (summarizing the arguments in favor of small firm support: small firms have healthy
effect on political environment; small firms account for disproportionate share of socially beneficial innovation;
small firms contribute more than large firms to economic growth and job creation).

See BONFIELD, supra note 4, at suppl, 109-112 (1993).

Pierce, supra note 94, at 550. Some scholars also question the assumption that “small is good and big is bad™—i.e.,
that small businesses deserve protection because they are better at creating jobs and driving the economy. Id. at 539-
40; but see C. Steven Bradford, Does Size Matter? An Economic Analysis of Small Business Exemptions from Regulation,
8].SMALL & EMERGING Bus. L. 1, 19 (2004) (critiquing some of Pierce’s economics).

See BONFIELD, supra note 4, at suppl, 106 (1993).
Whisnant & Cherry, supra note 33, at 702-05.

Id. at 700; Nathaniel O. Keohane, The Technocratic and Democratic Functions of the CAIR Regulatory Analysis, in
REFORMING REGULATORY IMPACT ANALYSIS 48 (Winston Harrington, Lisa Heinzerling, & Richard D. Morgenstern
eds., 2009).

See Bradford, supra note 96, at 19.
C. Steven Bradford, The Cost of Regulatory Exemptions, 72 UMKC L. Rev. 857, 858-59, 864, 869 (2004).

Moreover, while the cumulative effect of regulation on small businesses is often the loudest complaint of politicians
and small business owners, the cumulative effect is rarely studied, and “Considering the cumulative effect of
regulation could justify less regulation of small business, but it also could justify more.” Bradford, Does Size Matter?,
supra note 96, at 26.
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History and Models

While this report’s chief goal is to help states navigate the path from where they are to where they
want to be on regulatory review, a quick trip through history may prove illuminating. In particular,
history can reveal original motivations and can remind states of which roads were dead ends. This
chapter highlights a few key phases of state practices, including the rise, fall, and potential rebirth
of the legislative veto and sunset mechanisms; the influence of the Model State Administrative
Procedure Act; and the recent influence of the Model Regulatory Flexibility Act.

Early Experiments in Administrative Process and Economic Analysis

The practice oflegislative review can be traced back to England’s system of laying regulations before
Parliament. Notably, under the Parliamentary system, the legislative and executive branches are
much more closely related than they are in most U.S. states.! Still, the success of regulatory review
in England was largely responsible for the push to expand the practice in the United States.?

Kansas was the first state to adopt legislative review, in 1939,® and Michigan followed suit a few
years later.* But it was not until the 1970s that oversight of administrative agencies emerged as an
issue of dominant concern for most state legislatures.’ That period coincided with a mid-century
wave of regulatory reform initiatives aimed at increasing the public sector’s efficiency, economy,
and responsiveness.® It also tracked the rise of legislative professionalism, when legislatures sought
to assert themselves as more co-equal with the executive branch. Beginning in the 1970s, state
legislators generally began “staying [in office] longer, participating in longer and more frequent
legislative sessions, and enjoying greater resources.”” Though

legislative professionalism could have conflictingimpacts on the By 1993, every
nature of regulatory review,® its general rise seems to correlate state but three
with the increased adoption of legislative oversight authority.’ .

Others feel the expansion of the legislative review function is had eXperlmented
more likely explained by pure self-interest of legislators and with some

the tremendous growth of public interest lobbies that o.ccur.red variation on
during the same time period."” Regardless of motivation, . . .

by 1993 every state but three had experimented with some leg|8|atlve review.

variation on legislative review."!

But by the late 1970s and 1980s, some states also began thinking of shifting the balance of oversight
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authority away from the legislature and back to the executive, again in an attempt to improve
administrative effectiveness, efficiency, and economy.”” Indiana was perhaps the earliest state to
give the governor some review powers, in 1943," and Wyoming created an executive veto in 1977.
California established an “independent” review agency in 1980, and Arizona created an executive
regulatory oversight office the next year. A few states, liked Colorado and Pennsylvania followed
quickly thereafter, and interest in executive oversight surged again after the 1994 Republican
“Contract with America”"*

With these shifting dynamics in oversight authority, it is not surprising that struggles frequently
broke out between governors and legislatures battling for control of the administrative process.
Despite some limited communication and information-sharing between legislative review staff
and executive review staff, the relationship in the 1980s tended to be quite adversarial along the
front of regulatory review." The judiciary often found itself in the 1980s and 1990s arbitrating
such protracted disputes about separation of powers and constitutional authority to review
rulemakings. In addition to the numerous cases on the legislative veto and suspension powers (see
next section, below), some litigation targeted the powers claimed by governors through executive
orders. For example, New York’s Governor was the object of a class action suit arguing that the
Governor’s Office of Regulatory Reform infringed on legislative powers (in that case, the court
determined it did not).'°

Interest in economic analysis also grew popular during the 1960s and 1970s, in a period of “growing
dissatisfaction with the outcomes of the regulatory process.”’” The 1990s were a fertile period for
the “implementation and refinement of [states’] rudimentary systems for economic analysis as
a means of regulatory reform.”"® Early interest in administrative practice was more concerned
with public transparency and political oversight, rather than the actual formulation of rules, and
so economic analysis did not become a priority until the second half of the twentieth century."”
Analytical mandates might also have had to wait until governments had the revenue or agencies

had access to the regulatory fees necessary to support such resource-intensive analytical efforts.*’

The Rise, Decline, and Resurrection of
Legislative Vetoes and Sunsets

Over two dozen states have experimented with legislative vetoes and rule suspension powers
at some point. But starting around 1979, many of those provisions were repealed or ruled
unconstitutional”’ State courts in Alaska, Connecticut, Kansas, Michigan, Missouri, Montana,
New Hampshire, New Jersey, Oregon, and West Virginia all declared that legislative vetoes interfere
with the separation of powers.”> According to these courts, agencies exercise executive functions
when they promulgate rules, and so the legislature can only check those functions by enacting new
statutes according to standard constitutional procedure, which typically requires legislation to pass
both houses and be presented to the governor for signature. Kentucky’s Supreme Court similarly
held legislative suspension powers were unconstitutional.”® Tennessee repealed its suspension
procedure and Virginia repealed its legislative veto following opinions issued by their attorneys
general that those mechanisms were unconstitutional. **

It seemed that legislative vetoes were on their way out. Interestingly, court cases and attorneys
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general opinions (particularly the federal case on Congress’s legislative veto power, see Chapter
Four), appeared to have had some influence even beyond their respective jurisdictions,
discouraging the spread of the legislative veto in other states:* for example, Florida shied away
from the legislative veto, wanting to “take no constitutional chances.”® The recommendations of
the National Conference of State Legislatures and the National Conference of Commissioners on
Uniform State Laws also reflected the apparently shifting mood against the legislative veto.””

But reports of the death of the legislative veto may have been premature. To start, not all courts
have found legislative vetoes unconstitutional. Idaho’s Supreme Court held that its legislative veto
passed constitutional muster,”® and states like Wisconsin have found at least limited suspension
powers are constitutional.” In other states, such as North Carolina, the courts have so far declined
to rule on the constitutionality of their review structures.*

Constitutional amendments are another route back to the legislative veto. The voters of Michigan
and South Dakota amended their constitutions to explicitly allow for committee suspensions
during legislative interim sessions,*' and Connecticut, lowa, Nevada, and New Jersey all amended
their constitutions to permit legislative vetoes.*

But even quite recently, states are also using Reports of the death of the
regular statutes to grant their legislature |eg| slative veto m ay have
enhanced review powers: Illinois did so in

2004.* Other states have more creatively been premature' Not all
overcome potential constitutional problems. courts have found |egiS|a'tive

North Dakot.a granted its rev.iemlz committee vetoes unconstitutional.
veto power in 1995, but built in a backup

system, through which its committee retains Constitutional amendments
a weaker suspension power if a state court gre another route back to the
ever declares the veto is unconstitutional. : :
West Virginia now no longer delegates any leg!SIatlve veto. And’ even
real rulemaking authority, reserving the right CIUIte recently, states have
to approve all requests to promulgate a rule. Creative|y overcome potenti al
And both Colorado and Tennessee have tied T .
constitutional problems using

their review committees’ powers to a short
sunset period: all rules automatically expire regU|ar statutory means.
in a matter of months unless the legislature

chooses to extend them.**

Indeed, sunset laws have followed a similar trajectory to the veto. Sunset and sundown laws—
automatically terminating rules or entire agencies—were considered by all states and adopted by
thirty-six by the end of 1981.> By some reports, such provisions were responsible for the analysis
of thousands of state regulations and, on average, the repeal of twenty to thirty percent of existing
regulations and the modification of another forty percent.*® But for many states, “sunset provisions
quickly proved to be an expensive, cumbersome, and disappointing method for enhancing
legislative control.” North Carolina was first to repeal its sunset law, and many other states quickly
followed suit.*” Though not as pervasive as they once were, they remain an important element of
several states’ review structures.*®
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The Influence of Model Rules

The creation of model rules has had a tremendous influence on state regulatory review practices.
Most states have adopted some version of either the 1961 or 1981 Model State Administrative
Procedure Act (“MSAPA”), as recommended by the National Conference of Commissioners on
Uniform State Laws (“NCCUSL”). A majority of states have also adopted some version of the
Model Regulatory Flexibility Act, developed by the U.S. Small Business Administration’s Office
of Advocacy.

Many scholars see the creation of such model rules by interstate or national bodies as advantageous,
in that it insulates state lawmaking from interest group influences. However, others suggest that
interest groups do use model or uniform laws to leverage state lawmakings,® and the initial
adoption of state APAs does appear to have a partisan bias.** The successful push from the federal
Small Business Administration on the adoption of regulatory flexibility mechanisms might also
have had partisan goals.

Model State Administrative Procedure Act

In July 2010, the NCCUSL approved a major update to MSAPA, the first full revision since 1981.*'
Historically, the MSAPA has been highly influential on the adoption of Administrative Procedure
Acts in the states,” and a new version could prove just as influential. But in turn, the existing
regulatory review structures in various states also heavily inform the recommendations made in
the revisions, with many provisions originally based on the statutes of Florida, Iowa, and other
states.

When issuing a new version of MSAPA, the NCCUSLSs drafting committee reviews all existing
laws and proposals for reform, and actively consults with state government officials, American Bar
Association entities, practicing lawyers, and academics.*

The Original 1946 MSAPA and the 1961 Revision: MSAPA was written as a “model act” rather than
a “uniform act” because:

as the study of the subject advanced, it became apparent that there were wide and, indeed,
irreconcilable diversities in statutory practices in effect in various states of the Union. It
was deemed unwise to attempt to unify these diverse practices. In fact, there is good
reason to favor diversity as a stimulus to experimentation in a new and highly fluid area of
statute law where there is yet much to learn.**

The model act deliberately did not try to work out all details, but to the extent it was concerned with
the review of agency decisionmaking, it focused its attentions on encouraging public participation,
ensuring responsible oversight by agency heads, and applying consistent standards for judicial
review. Notably, the model act allowed for the public to petition agencies to adopt rules.*

The 1961 revisions did not make any changes relevant to regulatory review.** Because legislative
review was such a “recent innovation” that had “not been sufficiently tested to permit the
establishment of a firm judgment as to its merits,” the MSAPA drafters in 1961 did not recommend
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any provisions for such review.*’

The 1981 MSAPA Revision: In 1981, the model act was substantially revised, including the addition
of new language both on regulatory analysis and regulatory review. In fact, Arthur Bonfield, one of
the drafters of the revision, called it “an entirely new statute, and not just a revision.”** More details

were provided, because “states badly need and want more specific guidance.* (See Appendix for
relevant text from the 1981 MSAPA.)

Bonfield explained that a requirement for regulatory impact analysis was added because the
burden of full analysis was worth the costs for rules that were controversial or that might generate
significant public impact.® Several states (but “less than a handful”') had already begun adopting
provisions on regulatory analysis, and MSAPA substantially modified and expanded a version
of Florida’s requirements.> To limit the burdens
and expense, analysis would be required only if
requested by certain political or public actors;
drafters worried that a more universal requirement
would divert agency resources, lead to haphazard
analysis, and motivate agencies to use back-door
rulemakings to avoid the requirement. A good faith
exception for judicial review of regulatory analysis
was added out of concern that expansive judicial
review would lead to delay and obstructionism,
because calculations can never be that precise and
can always be questioned.*

“The regulatory analysis
requirement implements
both the ideal of
comprehensive rationality
and the political model
of rulemaking because
it is calculated to ensure
an adequate opportunity
for the agency and the

MSAPA also added a regular review of existing pUb“C to evaluate the

rules by the agency itself, to respond to changing

circumstances and help combat overregulation.
Trying to balance effective review against undue
burdens, the provision called for agencies to
review a rule at least once every seven years,
after accumulating all data that is accessible at a

desirability of a proposed
rule and an adequate
opportunity for those
who oppose it to do

reasonable cost. The hope was agencies would
monitor and report on emerging information and
public controversy related to rules, and, by making
the review of a poorly-drafted rule at least slightly
“onerous,” to incentivize good upfront rulemaking.>

so effectively.”
—Arthur E. Bonfield®

The 1981 MSAPA reflected a belief that, as a single official, the governor is the most logical choice
to coordinate and rationalize all agency activity. Therefore, MSAPA allowed the governor to
summarily terminate any rulemaking proceeding, and also to veto any severable portion of any rule
at any time after it becomes final. The governor’s veto power had to be exercised through a public
rulemaking procedure, and MSAPA did not give the governor the power to adopt rules.* Still,
these were aggressive review powers, and some scholars worried there were far too few procedural
checks, public participation safeguards, transparency requirements, or statutory criteria for this
expansive gubernatorial oversight.” (Later, Bonfield admitted that the governor probably should

52 Experiments with Regulatory Review | Chapter Two: History and Models 35



not be able to terminate a rulemaking proceeding until after the public comment process had been
complete, so as to collect all information before making a determination.>*)

But the drafters of MSAPA expected that early negotiations and compromises would be the
norm, not formal disapproval from the governor. To that end, MSAPA adapted a structure from
Iowa and recommended the creation of an administrative rules counsel to advise the governor,
liaise with agencies, and be a “persuasive participant” in the rulemaking process: “To avoid later
confrontations between agencies and the governor and to avoid political embarrassment of the
chief executive, the administrative rules counsel is likely to be actively and continuously involved
on a consultative basis.*’

MSAPA’s recommendations on legislative review drew heavily from Iowa’s and Nebraska’s
structures. MSAPA tried to “create a fully institutionalized, general scheme of legislative review
of rules with bite” by recommending a single-purpose, joint committee with authority to review
all rules and to affect their content by means other than just revising the underlying statute.®
MSAPA recommended a joint committee structure, but did not preclude standing committees
from reviewing particular rules on their own motion.

MSAPA gave the legislative committee discretion on which rules to review and how to review
them, because any universal requirement would take too much time and would lead to pointless,
perfunctory reviews; most reviews do not really need review. It was expected that the committee’s
staff and public complaints would help the committee construct its agenda for review.®!

In 1981, there was a clear “consensus of the NCCUSL that the legislature should not be authorized
to nullify or suspend an agency rule by means other than the enactment of a statute.”®> Based on
constitutional concerns and policy considerations, MSAPA preferred a system that combined the
legislative committee’s power to object with the governor’s ability to nullify. Under MSAPA, the
legislative committee could object because a rule is procedurally or substantially beyond authority,
arbitrary and capricious, or unreasonable, but not just because it is “unwise.”® If the committee
objected, the burden of proof would shift from the petitioner to the agency in any subsequent legal
challenge to the rule.

The committee could also, importantly, recommend the adoption of rules, incentivized by political
pressures and the requirement to initiate public proceedings. The outcome of the rulemaking
proceeding was left up to the agency, but the requirement ensured a fully informed and public
decisionmaking.®* Scholars agreed that this power might be more significant than the committee’s
formal objection powers, since the requirement for a public process would cause most agencies to
comply or negotiate with the committee.*

Current MSAPA Revisions: Beginning in 2004, the NCCUSL started to revise MSAPA for the first
time in over two decades. At first, the new drafting committee did little to change the content
of the 1981 provisions on regulatory analysis and rule review, except to label both as “optional”
rather than “core” provisions.® But by April 2007, new language was beginning to take shape, and
by July 2010, the NCCUSL had adopted significant amendments. (See Appendix for relevant text
from both the April 2007 draft and the July 2010 adopted version, as well as section-by-section
comparisons with the 1981 version. )

52 Experiments with Regulatory Review | Chapter Two: History and Models 36



In the latest version, regulatory analysis is mandatory for all economically significant rules; a
precise monetary threshold is not set, but states are advised to choose a sufficiently high level
to preserve resources. Petitions from either government officials or the public no longer can
trigger analysis for minor rules. Quantification is emphasized less, but agencies are instructed that
benefits should “justify” costs. (At one point, the drafting committee even considered dropping
the use of the terms “costs” and “benefits” entirely, because it did not want to imply a requirement
for expensive cost-benefit analysis conducted by hired economists.””) Analysis of alternatives
is explicitly required and is now oriented more toward maximizing net benefits, rather than just
minimizing burdens.

Several elements of the review structure were deleted from the text. Most importantly, the
recommendations on the governor’s review authority were removed, giving implicit preference
to a legislative-based structure. Ongoing review of existing rules by agencies was also deleted,
and legislature’s power to review existing rules is left highly discretionary and seemingly without
consequences. Importantly, the legislature no longer can affirmatively recommend to agencies
the adoption of new rules, or require agencies to begin public proceedings pursuant to such
recommendations.

Ingeneral, legislative reviewwaskept discretionary, at the recommendation of one ofthe NCCUSL's
commissioners “who had participated in his legislature’s review process,” who claimed: “We were
just swamped with all the rules. We had no idea how many rules were being issued. Many of them
were so perfunctory that they really didn’t need to be reviewed, but under our statute initially they
allhad to be”®® In response, the drafting committee considered whether to limit mandatory review
to rules for which regulatory impact analysis had been prepared, but ultimately felt legislature
would demand the discretion to review all rules.””

“We were jUSJ[ The legislative review committee’s powers were also
swampe d with all the adjusted. The committee now explicitly has authority

to review rules broadly for legislative intent, for

rules. We had no reasonableness, and for analysis of costs, benefits, and
idea how many rules alternatives.  And instead of committee objections
. . shifting the burdens at trial, the committee now can

were being issued.

temporarily suspend objectionable rules, to allow the

I\/Iany of them were full legislature the chance to consider adopting a statute

SO perfunctory that or resolution to nullify the rule. The drafting committee
they rea”y didn’t need did have concerns about giving the legislative review

committee the power to suspend rules, considering “the

to be reviewed , but checks on that power are quite limited,” but ultimately felt

under our statute the option was necessary for legislatures that did not meet
o ’ year-round.”

initially, they all

had to be.” The drafting committee considered some other possible

_ A Frustrated Va.riations during 'their deliber.ation's, but ultimatel,y

i . rejected the following proposals: letting the governor’s

Legislative Reviewer objections to rules result in burden-shifting in subsequent

litigation; making legislative review of new and existing
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rules mandatory instead of selective; requiring attorney general review of legality and procedure;
requiring summary of all data that served as the basis for a rule.”

The NCCUSL approved substantial changes to its recommendations on both economic analysis
and regulatory review. Whether states will continue the historical pattern of adopting those
recommendations may be seen in the coming years. At any rate, the creation of a new MSAPA
should signal to states that there have been significant developments in the theory of regulatory
review over the last three decades, and now is the perfect time to reassess their own structures.

Model Regulatory Flexibility Act

In December 2002, the U.S. Small Business Administration’s (“SBA”) Office of Advocacy
developed model regulatory flexibility legislation for the states. Concerned that small businesses
and their disproportionate regulatory burdens were being systematically overlooked in the states,
the SBA hoped the model legislation would “foster a climate for entrepreneurial success in the

states.”7?

The model legislation requires that, before proposing any regulation that may have an adverse
impact on small businesses, agencies prepare an economic impact statement to describe probable
effects, estimate recordkeeping costs, and describe any less intrusive alternatives to achieve the
regulatory purpose. Then, before adopting any regulation, the agency must prepare a regulatory
flexibility analysis to minimize adverse impacts on small businesses, “consistent with health, safety,
environmental, and economic welfare.” The analysis must, “without limitation,” examine ways to
tailor the regulation or exempt small businesses.” The model legislation also provides for judicial
review of the analysis, “to give the law teeth.””* Finally, the model legislation requires periodic
review every five years of existing regulations with potential small business effects. The aim is
again to minimize adverse impacts, by examining a regulation’s continued need, the complaints
or comments received from the public, and any changed circumstances since the regulation was
adopted.

The SBA worked hard to advocate for the adoption of the legislation across the country. They
sponsored educational sessions, testified at legislative hearings, and worked directly with state
legislators. They also secured the support of the American Legislative Exchange Council, the
National Federation of Independent Business, state chambers of commerce, the U.S. Chamber of
Commerce, and other national organizations.”

The campaign appeared to be highly successful. Since 2002, forty-four states have enacted the
model bill, at least in part, through legislation or an executive order. Efforts to refine existing
structures and encourage enactment in new states continue: every year dozens of states consider
legislative refinements.” According to the SBAs statistics as of August 2010, eighteen states and
Puerto Rico have active regulatory flexibility statutes; twenty-six states have partial or partially
used regulatory flexibility statutes; and only six states (Alabama, Idaho, Montana, Nebraska,
North Carolina, and Wyoming) and the District of Columbia have no regulatory flexibility laws.””

But these official counts from the SBA do not tell the whole story. Some states identified by
the SBA as having “partially used statutes,” such as Kansas, really require nothing more than a
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description of small business costs and do little to encourage agencies to explore small business
exemptions.”® Consistent practice of regulatory flexibility requirements is rare. In some states,
operations essentially ceased when a new governor came to office,”” or never were really active
to begin with.** The SBA reports that it is still pursuing its state advocacy initiative, but it is now
focused more on state implementation of existing laws.*' However, many key positions at the SBA
have not yet been filled since the start of the Obama Presidency, and so state-level advocacy has
slowed somewhat.*> It will be interesting to see whether the SBA’s orientation shifts as Obama

appointees and hires enter the ranks.
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Mich. Const., Art. 4 § 37 (adopted in 1963); S.D. Const., Art. II1 § 30 (adopted in 1980).

Conn. Const. Art. 2 (amended in 1982); Iowa Const. Art. 3 § 40 (adopted in 1984); Nev. Const., Art. 3 § 1(2)
(adopted in 1996); N.J. Const. Art. V § 4(6) (amended in 1992).

IIl. P.A. 93-1035 (2004).

See infra, Chapter Eight, containing summaries of each state.

Heffron, supra note 4, at 370.

Paul Teske, The New Role and Politics of State Regulation, REGULATION, Fall 2004, at 20-21.

By 1988, five other states had followed suit. Six other states allowed their sunset laws to become inactive. See Richard
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BONFIELD, supra note 15, at 3.
E. Blythe Stason, The Model State Administrative Procedure Act, 33 Towa L. REv. 196, 199 (1948).
Id. at 200-01, 203.
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Id. at 3.
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Bonfield, supra note 48, at 8.
BONFIELD, supra note 15, at 212.
Id. at 213-14,222 (1986).

Arthur E. Bonfield, The Quest for an Ideal State Administrative Rulemaking Procedure, 18 FLA. St. U. L. ReV. 617,
(1991).

BONFIELD, supra note 15, at 434, 437-38.
Id. at 463-68.

Neslin, supra note 3, at 683-85 (Neslin felt giving the governor veto power enables each successive governor to
unilaterally terminate past policies; Neslin also worried there would not be any effective electoral, judicial, or
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review would likely be deferential, and legislative action itself would be subject to governor’s veto).

BONFIELD, supra note 15, at suppl., 184 (1993) (responding to 71 MiNN. L. REv. 543 (1987)).
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n.96.

BONFIELD, supra note 15, at 489.

Id. at 489-90.
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May 2009 Agenda and Minutes of the Drafting Committee, http://www.law.upenn.edu/bll/archives/ulc/
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Id. (statement of Ron Levin).
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available at http://www.sba.gov/advo/laws/flex/09regflx.html; accord. Office of Advocacy, U.S. Small Business
Administration, Small Business Regulatory Flexibility Model Legislative Initiative (2005), available at http://www.
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See sources supra note 72.
See Office of Advocacy, Report on the Regulatory Flexibility Act FY 2009, supra note 72.

Id. For example, in 2010, Florida’s legislature passed a radical expansion of its regulatory flexibility analysis
requirements, though the statute was vetoed by the governor. See Florida, infra Chapter Eight.

Office of Advocacy, U.S. Small Business Administration, Fact Sheet, http://www.sba.gov/advo/laws/
factsmodeleg_03.pdf.

See Kansas Summary, infra.
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See, e.g., New Mexico Summary, infra.

Interview with Kate C. Reichert, SBA Regulatory and Legislative Counsel, and Shawne Carter McGibbon, SBA
Regional Advocate, June 1,2010.
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Previous Studies on State Practices

Just as states should learn from each other’s experiments with regulatory review, this report does
not try to reinvent the wheel. Numerous, valuable studies have already catalogued state structures
as they exist “on paper” in statutes and executive orders, and have already investigated the exercise
of regulatory review “in practice” using both qualitative and empirical analysis. This tremendous
body of work offers important insights, but due to limitations, it must be updated and expanded.

Catalogues of Processes “On Paper”

Several entities try to keep ongoing, up-to-date tallies of basic review structures: the National
Conference of State Legislatures keeps a running count of states with various legislative oversight
powers;' the National Association of Secretaries of State’s Administrative Codes and Register
Section conducts a regular survey on prerequisites for filing rules;* and, most importantly, every
year for the last several decades, the Council of State Governments has published the Book of the
States, which contains tables detailing the latest information on legislative and attorney general
oversight authority.® The information from these catalogues has informed this report, but these
catalogues do not offer much fine-grained distinctions, do not cover regulatory impact analyses,
and do not reveal how regulatory review is actually conducted.

Other entities have conducted more selective or one-time surveys of regulatory review. For
example, during its revision of MSAPA, the National Conference of Commissioners on Uniform
State Laws surveyed a selection of states with regard to their regulatory review and impact analysis
practices.* Some states, in particular Virginia, have at times conducted their own thorough surveys
of other states’ practices.®

Academics as well have captured processes as they existed on paper at select moments in time.®
Robert Hahn utilized and augmented the National Association on Administrative Rule Review’s
1996 survey (covering forty-nine states and Puerto Rico, but Rhode Island did not respond)” to
catalogue state practices on economic analysis and regulatory oversight.* Hahn concluded that:

While states generally require agencies to analyze the economic impact of rules, most states
shy away from more stringent requirements, such as benefit-cost analysis and risk assessment.
... [S]tates also seem hesitant to establish comprehensive oversight processes. While most
states have some form of oversight entity, these entities are not typically responsible for
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review of the agency’s economic analysis.’

Dennis Grady and Kathleen Simon also conducted surveys in 1996 under the direction of the
National Association on Administrative Rules Review. Using a combination of mail surveys,
telephone surveys, and interviews with individuals involved in the promulgation or review of
administrative rules, Grady and Simon eventually reached all fifty states and categorized the rule
review powers accorded to each executive and legislative branch.'” From that information, they
developed an eight-point summary index for each actor:

Table 1—Grady & Simon’s Executive Rule Review Power Index

8.0 | Formal procedure to review all existing and all proposed rules (5 states)

7.0 | Formal procedure to review all proposed and some existing rules (3 states)

6.0 | Formal procedure to review some existing and some proposed rules (4 states)

5.0 | Formal procedure to review only proposed rules (6 states)

4.0 | Formal procedure to review only some existing rules (1 states)

3.0 | Formal procedure to review only some proposed rules (6 states)

2.0 | Procedure to review rules but may not void any rules (1 states)

1.0 | No formal power to review rules but informal political power over agencies (24 states)
0.0 | No power to review rules or political power over agency (0 states)

Table 2—Grady & Simon’s Legislative Rule Review Power Index

8.0 | Power to veto without gubernatorial concurrence (2 states)

7.0 | Power to veto subject to gubernatorial veto (2 states)

6.0 | Power to permanently suspend or sunset a rule subject to later legislative action (4 states)

5.5 | Power to temporarily suspend or sunset a rule subject to later legislative action, without
gubernatorial concurrence (3 states)

5.0 | Power to temporarily suspend or sunset a law subject to later legislative action (9 states)

4.5 | Power to temporarily suspend rule, with gubernatorial concurrence, pending later legisla-
tive action (2 states)

3.5 | Power to object, with objection forwarded to governor and placed in register or forwarded
to legislature for action not subjected to gubernatorial concurrence (2 states)

3.0 | Power to approve rule and advise full legislature of its opinion for action, not subject to
gubernatorial concurrence (1 states)

2.5 | Power to review rule and advise full legislature of its opinion for action, not subject to
gubernatorial concurrence (1 states)

2.0 | Power to review rule and advise full legislature/governor/agency of its opinion (11 states)

1.0 | Power to review only a special type of rule (1 states)

0.5 | Power to create committee to review rules provided for but never done (2 states)

0.0 | No formal power to review agency rules (5 states)

These indexes take a rather detailed snapshot of the “paper” regulatory review practices in 1996.

52 Experiments with Regulatory Review | Chapter Three: Previous Studies on State Practices

45




Grady and Simon also catalogued the number of states where the public may petition the review
entity to hold a hearing (twenty-two) or petition the agency or reviewer to prepare an economic
analysis (eighteen)."!

Of course, many authors have written about single or selective states; their findings will be
discussed in the state-by-state summaries in Part Two.

Paper and Practice Do Not Always Match

Previous works have also used surveys to confirm that processes on paper do not always match
processes in practice. In 2001, Virginia’s Administrative Law Advisory Committee surveyed forty-
nine states and found “paper” requirements for legislative review in forty of them. However:

On balance, it was apparent that very few states have extensive legislative involvement in the
regulation process, even if such a role is authorized by statute....Most persons interviewed
seemed to feel that the ultimate power of review rested in the power to grant and withdraw
regulating powers through authorizing statutes. The comment most commonly heard was
that if the legislature was extremely unhappy with what a particular agency was doing, the
best way to control the agency action was to amend its authorizing statute."

Similarly, Hahn concluded that “survey data are sometimes misleading because they credit states
for initiating potentially ineffective reform efforts” For example, Connecticut reported that its
agencies used cost-benefit analysis to develop regulations, but Hahn discovered the agencies did
not consider private sector impacts or generally identify the benefits of a rule (let alone quantify
. , them): “in practice, Connecticut’s efforts fall far short

There IS, of widely accepted standards for such analysis.”"* More

unfortunately, and generally, Hahn believed that:

ironically, little good .
a mandate to analyze proposed regulations does not
data about the level of  ensure that agencies will comply. Vague statutory

resources needed for language and a lack of oversight often allow agencies to

. ” comply only partially with requirements or not comply at
Optl mal [regu |aJ[O|'y. all. A study in Virginia, for example, found that agencies

impact] analysis.” complied with review requirements less than 20 percent
— Richard Whisnant and of the time before recent reforms. . . .[M]ost states need
Diane Cherry's to develop more effective means through which to hold

agencies accountable for their analyses.'

Finally, government officials are not even always aware of the review requirements in their own
states. Interviewers who surveyed Michigan legislators in 1998 and 2004 were “alarmed to discover
that nearly one-third of those serving on the Appropriations Committee, the institutional locus of
monitoring, did not acknowledge their responsibility for oversight. Further, we were startled by
the ... knowledge vacuum regarding the institutional checks and balances embodied in legislative
monitoring of the executive branch.”*®
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Empirical Studies of Processes “In Practice”
A few studies have attempted to tease out the policy impacts of regulatory review structures, using
quantitative analysis. Others have conducted empirical studies of regulatory review by surveying

bureaucrat’s opinions about the perceived influence of various political actors.

Impacts on Policy

In the 1980s, Marcus Ethridge studied the impacts of regulatory review on rule stringency.
Comparing the sulfur dioxide emissions limitations set by various states, Ethridge found that
states with legislative review committees had less strict and considerably less complex regulations;
Ethridge further hypothesized that complexity was more affected than stringency because the
influences working through the legislative review process focused on the less visible (but still
important) aspects of the rule—namely, complexity rather than stringency.”” While Ethridge
cautioned against generalizing about the directionality of effects (the review may either be
weakening optimal regulations or correcting for biased, overly-strict regulations), his study did
suggest that review of regulation is not neutral on policy impact.'®

In 1984, Ethridge followed that study with a closer look at the hundreds of reviews conducted
by legislative committees in Michigan, Tennessee, and Wisconsin over a period of several years.
Ethridge found that, at least in Michigan and Tennessee, committee objections were especially
likely for regulatory proposals that restrict private business activity, and the review committees
treated occupational licensing boards with special favor."”

In Wisconsin, there was no discernible tendency for committee review to focus on either particular
regulatory bureaus or on restrictive proposals, which led Ethridge to conclude that review was
either neutrally applied or inconsistently applied. Perhaps significantly, Wisconsin’s centralized
review committee had achieved higher political visibility than the committees in Michigan or
Tennessee, thanks to the aggressive efforts of the Wisconsin committee co-chair. That suggests
individual leadership can potentially exert significant influence on oversight behavior. The
Wisconsin co-chair only reviewed controversial proposals and aggressively sought public support
for the committee’s pro-regulatory activity.*

Overall, Ethridge could not conclude that all restrictive regulatory proposals will inevitably attract
a review committee’s objection. Instead, the findings suggest that committees are “sensitive to
changing political balances.” For example, larger agencies may have fared better because they were
able to mobilize a broader base of support for their proposals. Similarly, regulatory proposals
that went through extensive public hearings fared better before the legislative review committees.
Review at least has the potential to “create a new access point for interests already successful in
obtaining influence,” and political influence was an “important determinant” of committee action.**

Paul Teske has also tried to empirically measure the relationships between regulatory outcomes
and explanatory factors in the states. Teske found that legislatures are among the most important
and influential institutional actors on state regulatory decisions, with regulatory policy differences
associated with legislative professionalism and ideology in eight out of ten case studies. Given
the low average professionalism of legislatures and the fact that some agencies are fairly insulated,
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Teske was surprised to find legislative influence in the “average” state, but noted the influence
of legislative ideology is maybe a positive result for democratic accountability.”> By comparison,
Teske’s quantitative evidence did not demonstrate a clear impact of state governors on regulation,
“though this is probably due to the lack of good measures of gubernatorial power and ideology.”*

In 2007, Dorothy Daley and colleagues used data to test whether four different veto points over
regulation (legislative veto; legislative committee discharge of proposed legislation; formal
policy power of governor; and citizen initiatives, as in western states) resulted in lower regulatory
compliance costs in forty-eight states.”* They found that legislative review was the only oversight
mechanism examined that significantly reduced compliance costs. Notably, the formal powers of
governors appeared to have little influence.”

But generally, attempts to study the impact of regulatory review structures are frustrated by a lack
of data. For example, Hahn noted that “Some states claim their regulations are more effective and
less costly as a result of improvements to the regulatory process, but the analytical support for
such claims is generally weak. . . . Although some of these approaches seem comprehensive, the
actual impact of state requirements is not clear because they are relatively untested and difficult
to enforce and because most states do not consistently or accurately document the impact of the
changes on the regulatory process.”*

Governors’ Policy Offices

In 2004, the National Governors Association’s
Center for Best Practices surveyed thirty-seven states
about governors’ policy offices. Governors typically
have between two and ten policy advisors. Seventy-
one percent of the states surveyed operated a formal
policy office (up from twenty-eight percent in
1997), but sixty-four percent of policy directors split
their time serving other roles, such as legal counsel,
chief of staff, intergovernmental affairs, or legislative
affairs. Limited resources is a real concern: policy
offices have little funding for analysts or advisors,
and the legislature is hesitant to fund additional

When asked who
exercises greater control
over agencies, forty-
five percent of state
agency administrators
report the governor;
thirty percent say the
legislature; and twenty-

staff for the governor. Staffis stretched thin, and itis
difficult to retain experienced personnel.””

Policy advisors feel that regular communication
with agency executives is critical to the success of the
governor’s policy agenda. Fifty-six percent of states
reported that the policy office was highly responsible
for ensuring agencies conform with the governor’s
agenda, by overseeing agency activities, reviewing
budget requests, and regulations.
Agencies are monitored through several channels,
including document reviews, periodic meeting, and

reviewing

five percent answer that
their influence is equal.

When asked who should
exercise more control,

thirty-four percent name
the governor, and only

seventeen percent

choose the legislature.
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collaboration on policy. Over ninety percent of policy offices reported regular collaboration with
agencies on policy development.”®

Perceptions of Political Influence (Woods)

In 2000, Neal Woods surveyed 991 agency directors in fifteen states about their perceptions of the
influence that governors, legislators, and third parties have over rulemaking.

Review Powers: Woods found that increases in executive review power significantly increased the
reported influence of the governor in rulemaking.”” By contrast, greater legislative review powers
did not significantly increase the reported power of state legislators.*® In particular, a legislative
veto did not have a significant effect on legislative influence; however, the existence of a legislative
veto did lead to lower reported levels of influence by both the governor and other agencies.*!

Greater gubernatorial and legislative rule review powers also significantly decreased the perceived
impact of interest groups on rulemaking. This evidence supports the argument that regulatory
review ameliorates, rather than exacerbates, special interest capture.®

Economic Analysis: Requirements that agency rules undergo an economic analysis conducted by
a separate executive branch agency are associated with increases in the reported influence of both
other agencies and the governor.*

Legislative Professionalism: Woods and colleagues have found that, overall, increases in legislative
professionalism do not increase perceived influence over agencies, and may in fact significantly
decrease legislative influence.** But legislative professionalism can be teased out into two factors
with different impacts: increases in legislative resources increase legislative influence, while
increases in legislative careerism decrease it (likely because agency oversight is seen as having low
electoral value).* Interestingly, increases in legislative professionalism caused interest groups to
be regarded as more influential.**

Contacts and Perceptions of Influence (ASAP)

For the last several decades, Auburn’s Center for Government Services has conducted the American
State Administrators Project (“ASAP”), periodically surveying hundreds of agency administrators
from across the fifty states.’” The surveys cover perceptions of political influence over rulemaking
and other functions, as well as the extent of contact with political and external actors.

Contact: Though many agencies report daily or weekly contact with the governor’s office or staff,*®
two thirds of all agency heads are so peripheral to the governor’s orbit that they have less-than-
monthly contacts with the governor, and nearly one third have less-than-monthly contact with the
governor’s staff.”

Daily and weekly contact with legislative staff seems to have fallen off, from a high of sixty-one
percent of administrators reporting daily contact in 1974, to only thirty percent reporting daily
contact in 2004.%
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Perceived Influence Levels: Two thirds of agency heads indicate that the governor did not exercise
substantial influence on agency rulemaking—a much higher level of reported autonomy than for
other agency functions, like budgeting or general policy work.*

When asked who exercises greater control over an agency, forty-five percent report the governor;
thirty percent say the legislature; and twenty-five percent answer that their influence is equal.
When asked who should exercise more control, thirty-four percent name the governor, and only
seventeen percent choose the legislature.*” In general, the surveys reveal a consistent pattern
of “influence deficits, rather than influence surpluses™—in other words, agency administrators
generally want more influence, especially from governors.*

Over the years, the levels of reported influence have shown “remarkable stability,” with the governor
and legislature consistently perceived as more influential than courts, professional associations, or
interest groups.*

Factors Changing Perceived Influence: Contrary to Woods’s conclusions reported above, using
ASAP data, Cherie Maestas, Brian Gerber, and Nelson Dometrius find that, in states with relatively
stronger review authority (as categorized by the 1994 Book of the States), legislators are reported
to have more influence over agency rulemaking decisions.® Though their model could not
distinguish between legislatures with advisory review powers and those with no review powers,*
empirically, “the dividing line seems to be the availability of veto power to legislators.” They
also found that a divided government (where the executive and legislative branches are controlled
by different political parties) significantly increased legislative influence, as did politically unified
legislative chambers.

Administrative officials confirmed by the legislature were no more likely to view the legislature as
influential, but those having extensive contact with legislative staft did view the legislature as more
influential.** By contrast, the governor’s perceived influence does seem to increase for appointed
agency heads.” Increased contact with the governor’s staff also increased perceived influence,*
and the level of agency contact with the governor’s staff is very sensitive to the governor’s approval
ratings.! Agency size (by either staff or budget), however, appears to have no impact on the level
of influence by political or public actors.*

The literature on state-level regulatory review is insightful, but it is also limited, and it is dwarfed by
the body of work covering the federal level. Federal practice is therefore the next place states can
look to learn more about the structure of regulatory review.
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Lessons from Federal Practice

Federal practices do not necessarily offer states a perfect model for their own regulatory review
structures. To the contrary, some scholars have recently argued that state legislatures have done
a better job of “institutionaliz[ing] and professionaliz[ing] their review of administrative rules,”
and the federal government “should take a cue” from them.”! Indeed, thorough executive review
of regulation in some states predates federal efforts, and states have experimented with more
variations on legislative oversight of agency rules than Congress has.?

Perhaps more importantly, state governments face very real legal, political, and practical differences
from the federal government, which may limit the usefulness of the federal system as a template
(see Chapter One). Though not everyone agrees that the states’ experiences with regulation are
significantly different than the federal government’s,> most scholars believe there are at least some
undeniable distinctions. Nevertheless, the federal system can be a useful “reference point” for
evaluating the features and successes of state institutions.* Put another way, federal lessons can be
“relevant” but “not controlling,” since federal experiences cannot always lead to solutions for the
unique challenges that face the states.’

Brief History of Federal Executive Review

The process of federal regulatory review has evolved over the course of several presidential
administrations. History shows both the dangers and the promises of a centralized system based
on executive oversight and mandatory cost-benefit analysis.®

Elected on a platform of deregulation, President Reagan quickly asserted an unprecedented level
of control over the federal administrative apparatus upon taking office in 1981. Within a month of
his inauguration, Reagan issued Executive Order 12,291, creating the essential architecture for the
centralized review of agency action that still governs today.”

That Executive Order required agencies to prepare detailed cost-benefit analyses of any proposed
regulation with a significant impact on the economyj; if a regulation’s expected costs exceeded its
expected benefits, it could not move forward. Reviewing those analyses and deciding regulations’
fates were tasks assigned to the officials at the Office of Information and Regulatory Affairs
(OIRA), which soon earned the nickname “the regulatory black hole.”®
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Under Reagan, “cost-benefit analysis” became code for “deregulation.” Influential backchannel
communications from industry, combined with OIRA’s tendency to focus more on potential
costs than on potential benefits, precipitated the demise of many proposed regulations. Agencies
received OIRA’s demanding inputs and changes so late in the rulemaking process that it was
nearly impossible to respond meaningfully. The size of OIRA’s staff—tiny relative to the number
of regulations it was meant to review—created costly and lengthy delays. Moreover, the entire

review process was shrouded in secrecy, hidden from

H |Story shows public scrutiny. Vice President George HW. Bush played
both the dangers a key role in developing Executive Order 12,291, and he
and the prom ises largely continued Reagan’s legacy during his presidency.

of a centralized When President Clinton took office in 1993, he carefully
Sys’[em based on weighed the pros and cons of centralized review. Under

executive oversi gh t ?eagan., rejgulatory review had been criticized hea‘fily

or stripping power from agency experts, reducing

and mandatory cost- the transparency of the regulatory process, creating

benefit aﬂalySiS. unnecessary delay, and giving OIRA undue influence

over the regulatory process. However, there were also

benefits of regulatory review, including quality-control

over a growing and increasingly important regulatory state, a dispassionate second opinion

concerning new regulation, and the introduction of a broader perspective into the sometimes-

parochial rulemaking process. Recognizing that regulatory review and cost-benefit analysis were

not inherently biased or anti-regulatory, Clinton chose to preserve Reagan’s Executive Order, but
with some key modifications.

Reissued as Executive Order 12,866, Clinton’s directive maintained the basic existing structure,
with OIRA reviewing cost-benefit analyses for significant regulatory actions.” However, Clinton
changed the tone and substance of the Order. The review process followed firmer deadlines and
more robust transparency requirements. Analysts were instructed to give due consideration to
qualitative measures of costs and benefits, as well as to weigh the potential distributive impacts
of regulations. These were crucial improvements, and cost-benefit analysis under Clinton moved
closer to becoming a neutral tool for rational decisionmaking. These reforms were important first
steps, but the overall structure of regulatory review and many of the methodologies of cost-benefit
analysis continued to include important flaws.

For the first six years of his presidency, George W. Bush maintained Clinton’s Executive Order
entirely intact. However, the actual practice of regulatory review changed significantly. While
some aspects of transparency and timeliness improved during the Bush Administration, many
others suffered. In particular, by augmenting the use of “informal” review, OIRA skirted around
transparency requirements and formal review requirements. Agencies also felt that OIRA
overstepped its role and interfered in their areas of expertise. Although Clinton’s additions on
qualitative measures and distributive impacts remained in effect, such instructions often went

unheeded.

When President Bush did announce a revised Executive Order in January 2007, it tended to forge
an even closer link between cost-benefit analysis and a larger deregulatory agenda. Executive
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Order 13,422 instituted the following key changes: it required agencies to identify a market failure
before moving forward with proposed regulations; and it placed political appointees in agencies as
Regulatory Policy Review Officers, further cementing presidential political influence over agency
scientist and experts.'

At the start of his term in 2009, President Obama quickly rescinded Bush’s amendments and
reverted back to Clinton’s original Executive Order 12,866, emphasizing his belief that “if properly
conducted, centralized review is both legitimate and appropriate as a means of promoting
regulatory goals”'' At the same time, he issued a call for reccommendations on revising the

regulatory review process, which would:

offer suggestions for the relationship between OIRA and the agencies; provide guidance
on disclosure and transparency; encourage public participation in agency regulatory
processes; offer suggestions on the role of cost-benefit analysis; address the role of
distributional considerations, fairness, and concern for the interests of future generations;
identify methods of ensuring that regulatory review does not produce undue delay;
clarify the role of the behavioral sciences in formulating regulatory policy; and identify
the best tools for achieving public goals through the regulatory process.

A re-imagined Executive Order has not yet materialized, but OIRA has already announced some
new protocols. For example, OIRA has advised agencies “that significant regulations should be
accompanied with clear, tabular presentations of both benefits and costs, including nonquantifiable
variables; that analysis should take account, where relevant, of the effects of the regulation on
future generations and the least well-off; and that continuing efforts should be made to meet some
difficult challenges posed by regulatory impact analysis, including treatment of variables that are
difficult to quantify and monetize'?

Current Structure of Federal Executive Review

Executive Order 12,866" calls for agencies to assess all costs and benefits of regulatory alternatives,
to choose regulatory options where the benefits justify the costs, and to tailor regulations to
accomplish the policy objectives while minimizing the regulatory burdens. Agencies must submit
“significant” rules to OIRA for review both before proposal and before adoption. OIRA both
reviews the significant rules itself and also coordinates an inter-agency review. “Significant” rules
are those likely to have an annual effect on the economy of over $100 million, or another adverse
effect on the economy, the environment, or health, as well as those rules creating a serious inter-
agency conflict or raising a novel issue of law or policy. Ifarule is “economically significant” or may
have an adverse effect on the economy, environment, or health, the agency must not only assess
costs and benefits, but must quantify both to the extent possible. Agencies must also prepare a
regulatory agenda of their intended rulemaking activities.

In addition to its formal review, OIRA also meets with public stakeholders and discusses regulatory
options informally with agencies. Some analyses find that OIRA reviews have a fairly consistent and
significant impact on the substance of rules,"* while others question whether federal requirements
for economic analysis and review have any real impact.'®
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Though Executive Order 12,866 calls for agencies to develop a program for periodic review of
their significant existing regulations, agency compliance with mandates for retrospective reviews
is inconsistent at best, and agencies are more likely to conduct reviews on their own discretion or
upon public petition.' Incoming presidents also now routinely have their newly installed agency
heads review the most recently finalized regulations of the previous administration,'” and OIRA
has from time to time used its annual reports to solicit comments from the public on existing
regulations to target for review.'®

Brief History of Federal Legislative Review

The legislative veto is a statutory provision that preserves power for the legislature, a legislative
chamber, or a legislative committee to quickly block regulations of a particular agency, subject
matter, or type without resorting to the full process of enacting new legislation—and especially
without needing a signature from the executive branch. At the peak of usage, Congress had once
deployed some 350 separate versions of this aggressive regulatory review mechanism.*

But in 1983, the Supreme Court declared the practice unconstitutional (at least at the federal
level). In the case LN.S. v. Chadha, the Court held that vetoing agency regulations was a lawmaking
function, and Congress can only exercise such power if both chambers first approve a measure
and then present it to the President for signature or veto.”” Nullifying a regulation through other
means does not pass constitutional muster.”®

“The once rather vibrant
A few tailored, subject-matter-specific, implicit |egal and pO“Cy debate

legislative vetoes, or informal committee veto

arrangements (essentially enforced with the heavy over the Pros and cons
stick c;f Congress’s budgetary and lawmaking of presiden‘tia| review
powers), did survive after the Chadha ruling, but

they are rare and might not pass a serious judicial haS gradua“y evolved
challenge.”*  Much more frequently, Congress INnto a fall’|y broad
attaches substantive riders to annual appropriations ag reement that it is not
bills that block agencies from spending money during v | | but that if
that fiscal year on the creation or enforcement of only legal, bu at |
certain rules. These appropriations riders can act as properly administered, it
an indirect legislative veto on either new or existing is essential to effective
regulations. Though technically riders can only .

temporarily suspend an agency’s ability to spend executive branch
money on a particular rulemaking, the technique maﬂagement,”

can have long-term regulatory 1mpact.s. 'For example, _ Jeffrey S. Lubbers®
Congress once used the appropriations process
to block the Department of Transportation for six
years running from promulgating any new regulations to increase the fuel efficiency of cars.”
Appropriations riders are a common and often effective check on the regulatory process, but they

are highly criticized as being incredibly opaque, a “low-visibility means of derailing programs.”*

In 1996, as a replacement for the legislative veto, Congress passed the Congressional Review
Act (“CRA”) to create a formal mechanism for the speedy disapproval of newly proposed rules.
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The CRA requires agencies to submit all new regulations to Congress and temporarily delays the
effective date of major regulations to allow for congressional review.”” Congress can then use
expedited legislative procedures to pass a joint resolution disapproving the regulation. But since
the resolution must be presented to the President to become law, and the President will normally
support the regulations promulgated in his administration, only unique circumstances set up a
successful application of the CRA. Between 1996 and 2008, of nearly 48,000 final rules submitted
to Congress by agencies, just forty-seven CRA joint resolutions of disapproval were introduced
regarding thirty-five rules; only one rule was overturned, right after a presidential election
changed political control of the White House.” Though the mere possibility of congressional
rejection could theoretically affect the shape of rules,” most agency officials report an “attitude of
nonchalance” toward the CRA, given its limited potential for effective use.*’

“Our form of S -
. As a result of these limitations on its direct regulatory
govern ment Slmply review powers, Congress now mostly reviews rules non-

could not function systematically, using traditional oversight powers such as
effectiv ely or ration a“y holding hearings on agency actions. Many agencies report

active communications with legislators and congressional

if key executive staff during the course of individual rulemakings.*! Once

pO”CymakerS were dismissed as “erratic, superficial, politically motivated,
isolated from each and largely ineffective,” ad hoc staff communications and

congressional hearings can be effective review tactics—

other and from the indeed, congressional staft rank such indirect oversight

Chief Executive.” mechanisms as more effective than legislative vetoes or

systematic analysis of rules.” Still, some scholars fear that

—D.C. Circuit Court of such non-systematic review can lead to undemocratic
Appeals® outcomes, or at least the appearance of such.**

Congress can also try to influence rules ex ante, by tightly limiting the discretion delegated to
agencies in original enabling statutes, or by exercising its role in the appointment process. Congress
has tremendous power to “stack the rulemaking deck” by imposing procedural constraints or
budgetary controls.** One of Congress’s most active ex ante techniques is to require agencies to
prepare regulatory impact analyses, which can not only influence the content of rules, but are also
subject to the regulatory review authority of the courts or the executive branch.

The National Environmental Policy Act of 1969 was the first federal statute to require an “impact
statement,” but it was not the last. For example, the Unfunded Mandates Reform Act of 1995
requires agencies to analyze any large fiscal impacts of their rules on local governments and
the private sector; agencies must also consider alternatives and justify its decision if the least
burdensome option was not selected.*

The Regulatory Flexibility Act of 1980, as amended by the Small Business Regulatory Enforcement
Fairness Act 0f 1996, is of particular importance.* The Act requires agencies to conduct aregulatory
flexibility analysis for all rules with a “significant economic impact on a substantial number” of
small businesses.”” The flexibility analysis must detail the rule’s goals, the types and number of
entities that will be affected, the anticipated compliance requirements, and any alternative policy
options that would achieve the agency’s objectives with fewer burdens placed on small business.
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The Act also requires agencies to review existing regulations with small business impacts every
ten years, to ensure that they are still necessary and to determine whether their impact can be
minimized.

Congress sometimes drafts the executive and judicial branches into the review of these impact
analysis requirements: the White House sets guidelines for the preparation of environmental
impact statements; OIRA collects unfunded mandate reports; the federal Small Business
Administration submits comments on regulatory flexibility analyses; and the adequacy of some
statements can be challenged in court.*

Such impact analyses and retrospective review requirements have had mixed success. A 2004
report indicates that the Unfunded Mandates Reform Act has not always had the intended
coverage or effect.”” And while some agencies hold back regulatory proposals they feel would not
pass OIRA’s scrutiny due to their flexibility analyses,* agencies retain a good deal of discretion in
implementing the Regulatory Flexibility Act. For example, key terms like “significant economic
impact” are left open to interpretation,*' and some critics feel that retrospective reviews, if they are
carried out at all, have little practical impact.*

A Flawed System with Great Potential

Though the federal regulatory review system is neither perfect in conception or execution,*
bipartisan support for the practice’s potential has evolved at the federal level. First conceived by
President Reagan as a tool to eliminate overly-burdensome regulations, the process was modified
by President Clinton into a broader and more neutral tool for rational decisionmaking. Both
Republicans and Democrats recognize the many

benefits of regulatory review, including quality- Both Repub”cans and
control over a growing and increasingly important Democrats reCOgnize
regulatory state, a dispassionate second opinion i
concerning new regulation, and the introduction of the many benefits

a broader perspective into the sometimes parochial of regu|a‘tory review,
rulemaking process. including quality-control
While cost-benefit analysis and regulatory review over a gI’OWiﬂg and

at the federal level have not had a blemish-free increasing|y important

record of success, numerous examples testify to the lat tat
tremendous potential benefits of the practice. Cost- _regu a Ory state, a
benefit analysis can help insulate good rules from dispassionate second

attacks by special interests. When President George Opin ion concernin g9
W. Bush took office in 2001, there was strong

pressure from industry for the new administration to new regu lation ’ and the
overturn a Clinton-era regulation on diesel exhaust introduction of a broader

from heavy trucks. 'However, the White House 1'15e’d persp ective into the
cost-benefit analysis to show that the regulation’s ) )

costs ($3 to $5 billion per year) were far outweighed sometimes parOChlal
by the benefits (8,300 premature deaths, 5,500 cases ru |emaking Process.

of bronchitis, and 361,400 asthma attacks avoided
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each year—the equivalent of over $60 billion in benefits). In fact, using such analysis, the White
House encouraged the Environmental Protection Agency to expand the regulations to cover off-

road vehicles as well.*

The regulatory review process can also help agencies identify the most cost-effective approach
early in their rulemaking endeavors, thereby conserving government resources. For example, in
1994-1995, the Food and Drug Administration wanted to begin issuing new standards for seafood,
but was uncertain about the optimal form of regulation. Through conversations with the White
House, the agency was able to pick which of three alternate courses was likely to produce the best
results, leading to a smooth rulemaking and an effective regulation.*

Finally, regulatory review can also help agencies identify areas where beneficial regulation is
lacking. In recent years, the White House has used the regulatory review process to encourage the
Occupational Safety and Health Administration to promote use of automatic external defibrillators
in the workplace, and has prompted the Food and Drug Administration to finish a rule requiring
food labels on trans-fat content, a consumer protection measure that had been stalled for years.*
Though chronically underused, the ability of the review process to identify gaps in regulatory
coverage can balance out what is sometimes viewed as an inherently anti-regulatory structure.*’

As these examples demonstrate, regulatory review yields far more benefits than just encouraging
proper economic and scientific analysis. Regulatory review promotes democracy. By requiring
governments to justify their regulatory choices in the language of science and economics, cost-
benefit analysis helps ensure that decisions are not made on the basis of special interest politics.
Instead, aregulatoryreview process places decisions on the publicrecord, encouraging transparency
and accountability. When decisions are made in the open, using the best information, and in
response to public participation, democracy flourishes.

Lessons States Can Learn from the Federal System

In 2008, the Institute for Policy Integrity brought together a number of experts on the federal
regulatory process, representing different backgrounds and different political perspectives, to
discuss lessons learned and recommendations for reform.*® Many of these lessons could apply to
the states as well.

First, the history of federal regulatory review teaches that execution matters at least as much as
text. The same Executive Order 12,866 has been wielded very differently under three different
presidential administrations. Not only does that teach scholars to look beyond the text when
studying state practices, but it also suggests to the states that the fundamental architecture
for regulatory review can have surprising staying power, and should be designed to produce
consistent results over time and during different political administrations. Even within a single
administration, different federal agencies have complied with the analytical requirements of
Executive Order 12,866 and the Regulatory Flexibility Act with inconsistent frequency and
rigor.* For more consistent compliance, state agencies must be given the necessary resources to
conduct the analysis, the clear guidelines to frame the analysis, and the incentive that failure will
carry real consequences.
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A key but often neglected role for regulatory review is to facilitate coordination between agencies.
Many risks are not easily cordoned off along bureaucratic lines. Perhaps the clearest example is
energy policy, which touches on issues as far flung as environmental emissions standards and
procurement processes for lighting in government buildings. Agencies can, and sometimes do,
engage in turf battles, work at cross-purposes, enact redundant regulation, or shuffle off difficult
problems. These failures of coordination waste resources and reduce the effectiveness of agencies.
Under the Clinton Administration, a federal Regulatory Working Group met monthly to discuss
issues, agendas, and regulatory gaps. Though originally productive, the practice died when the
Bush Administration came to power. States may consider options for building a permanent
coordinative role into some of their review processes.

“When agencies are

1 )
told that they may’ inaction. Agency inaction is currently not subject to
at their dlscre’[IOﬂ, the same scrutiny at the federal level as agency action,

take some action that leading to a fundamental anti-regulatory bias in how
requires substantial regulatory review operates. OIRA has at times used

“prompt letters” to attempt to prod agencies to take

cost or effort on their action on under-regulated issues. However, the practice
par-t at least some occurs inconsistently and infrequently, as an ad hoc
)

. . mechanism that is not enshrined in the Executive Order.
agencies will seek to Unfortunately, given the potentially unlimited universe
avoid it.” of possible agency inaction, requiring reviewers to study
—Curtis W. Copeland® every regulatory gap and make recommendations would

An element related to coordination is the review of

place unbearable burdens on an already resource-strapped
agency—even at the federal level, let alone at the more
resource-limited state level. States may consider how to engage the public more in their regulatory
review practices, since the public can play a valuable role in alerting reviewers to important issues
that agencies have overlooked, especially through formal petitions and comments.

When it comes to informal reviews, federal practice teaches states that there is a delicate balance to
be drawn between the competing goals of transparency and expediency. Inrecent years, OIRA has
increasingly used an “informal” review process to inject its comments earlier into the rulemaking
process. Though OIRA claims this practice is motivated by concerns about scarce resources and
quick deadlines, many experts feel informal review is neither a response to nor a solution for the
timeliness problem, but has instead been an opportunity for OIRA to influence rulemaking off-
the-record, before most transparency requirements kick in. On the other hand, early review can
serve a very useful purpose. During the Clinton Administration, agencies often approached OIRA
in the pre-rule stage, asking for guidance on how to proceed. These informal consultations helped
agencies choose the most efficient and effective rulemaking tactics.

And while the importance of transparency is clear, absolute transparency also presents some
downsides. Candid conversations can be vital to the rulemaking process, but agency staff may feel
the need to censor themselves and their ideas if every communication becomes part of the public
record. Moreover, full transparency can tax limited resources: though the cost of disclosing a
single communication may seem small, the cumulative effort required to draft or transcribe, edit,
and post every individual communication and document would demand substantial resources.
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While many states may aspire to fuller transparency, they should think carefully about how to
increase transparency without sacrificing the beneficial elements of early and informal reviews.

Historically, deregulation is often subjected to less stringent review than new regulations. There
is no justification for this bias, because inefficient deregulation can be as costly, in terms of
social welfare, as inefficient regulation. There are many examples where deregulation has been
subjected to a lower level of scrutiny by the federal review process. Perhaps the most egregious
recent example was large-scale changes made to the New Source Review Program under the Clean
Air Act that extended grandfathering provision that protect old dirty power plants. Most states
include deregulatory actions in their definition of a “rule” that can be reviewed, but states should
be vigilant to ensure that regulation and deregulation get the same treatment.

Similarly, federal practice shows a need to balance  Faderal courts have ruled
the treatment of costs and benefits in the drafting that ignoring Signiﬁcaﬂt

and review of economic analysis. Decades ago the

federal government placed cost-benefit analysis at ancillary benefits can be
the heart of its regulatory review structure. Cost- arbitrary and CapriCiOUS

benefit analysis, with its reliance on economic

principles and scientific inputs, helps translate and states should take
thorny policy decisions into tractable and discrete that |ega| precedeﬂt to

sets of issues. The technique provides a generally heart: treat costs and
applicable framework for asking the appropriate '

empirical questions to identify wealth-maximizing benefits diﬁereﬂﬂy at

regulations. While not the ultimate answer, cost- the per” of producing
fit analysis i | ful tool both : -
benefit analysis is an extremely useful tool both to inefficient and Iegally

structure agency decisionmaking and to ensure that . . .
decisions are made on the basis of data, rather than insufficient regulations.

special interests or partisan politics.

However, some unfortunate (but correctable) biases have crept into the practice of cost-benefit
analysis in federal government. The history of federal practice reveals a tendency to focus more
on costs than benefits. But history also reveals that minimizing regulatory costs is insufficient
to maximize net benefits. Similarly, there is no sound economic reason to believe that ancillary
benefits are more rare than countervailing risks, yet ancillary benefits are often ignored. In the
same vein, there is a tendency for agencies to overestimate compliance costs by ignoring the
production process changes and technological innovations that may occur in response to new
regulation. Federal courts have ruled that ignoring significant ancillary benefits can be arbitrary
and capricious,’’ and states should take that legal precedent to heart: treat costs and benefits
differently at the peril of producing inefficient and legally insufficient regulations.

Finally, since 1993, the federal Executive Order has directed agencies to consider the distributional
consequences of regulation—to assess whether and how aregulation affects certain subpopulations
of society. However, that Order treats distributional consequences as a potential “cost” of
regulation, which is not analytically sensible and does not integrate distributional analysis into
the system of regulatory review. States should learn from federal practice that merely mentioning
“distribution” in the legal text is insufficient to encourage serious analysis of distributive impacts.

52 Experiments with Regulatory Review | Chapter Four: Lessons from Federal Practice 62



Jack M. Beermann, Symposium: The Most Disparaged Branch—Toward a More Responsible Congress?: The Turn To-
ward Congress in Administrative Law, 89 B.U. L. Rev. 727, 758-59 (2009).

* L. Harold Levinson, Legislative and Executive Veto of Rules of Administrative Agencies: Models and Alternatives, 24 WM.
& MaRrY L. Rev. 79, 84 (1982) (“Executive oversight is more highly developed in some states than in the federal
government.”). By 1961, at least two states (Indiana and Nebraska) already required the governor’s approval of sub-
stantially all rules. Council of State Governments, Administrative Rule-Making Procedure in the States 4 (1961). See
Chapter Three, supra.

*  See Richard J. Pierce, Jr. How Much Should an Administrative Law Course Accomplish?: A Response to Schotland’s Five
Easy Pieces, 43 ADMIN. L. REV. 123 (1991) (arguing that state agency experience is not generalizable or interestingly
different from the federal experience).

Jim Rossi, Overcoming Parochialism: State Administrative Procedure and Institutional Design, 53 ADMIN. L. REV. 551,
554 (2001) (“The point of the characterization is that many state institutions of governance have features that might
be characterized as imperfections when measured against widely-accepted notions of democratic governance re-
flected in federal institutions and their ideals—institutions and ideals that form the backdrop for our conventional
understanding of democratic governance. So, taking the federal system as a reference point, state systems of gover-
nance may be gauged for imperfections.”).

5 ARTHUR E. BONFIELD, STATE ADMINISTRATIVE RULE MAKING 31-32, 40 (1986).

Overview adapted from Richard L. Revesz & Michael A. Livermore, Fixing Regulatory Review: Recommendations for
the Next Administration (Policy Integrity Report No. 2, 2008); see also RICHARD L. REVEsZ & MICHAEL A. LIVER-
MORE, RETAKING RATIONALITY: HOW COST-BENEFIT ANALYSIS CAN BETTER PROTECT THE ENVIRONMENT AND
OUR HEaLTH (2008).

7 Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (1981).

See RETAKING RATIONALITY, Supra note 6; see also Curtis W. Copeland, Federal Rulemaking: The Role of the Office of
Information and Regulatory Affairs, IN FEDERAL RULEMAKING AND REGULATION 148 (Paul Lee, ed. 2010) (describ-
ing OIRA’s role as “significant—if not determinative”). Under the Paperwork Reduction Act of 1980, which estab-
lished OIRA, that office also reviews the information collection burdens that regulations or other agency activity
may impose on regulated parties. 44 U.S.C. §§ 3501-3520 (2010). Interestingly, OIRA review under the Paperwork
Reduction Act may work at cross-purposes with OIRA review under Executive Order 12,866, because agencies are
more likely to try to rely on existing information rather than collect new data from regulated parties, which compli-
cates the production of an up-to-date an accurate analysis of regulatory effects. See U.S. GOV’'T ACCOUNTABILITY
OFFICE, GAO-09-205, FEDERAL RULEMAKING: IMPROVEMENTS NEEDED TO MONITORING AND EVALUATION OF
RULES DEVELOPMENT As WELL AS TO THE TRANSPARENCY OF OMB REGULATORY REVIEWS 28 (2009).

?  Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (1993).
10 Exec. Order No. 13,422, 72 Fed. Reg. 2763 (2007).

Presidential Memorandum on Regulatory Review, 74 Fed. Reg. 5977 (2009), available at http://www.reginfo.gov/
public/jsp/EO/fedRegReview/POTUS_Memo_on_Regulatory Review.pdf.

2 OIRA, 2009 REPORT TO CONGRESS ON THE BENEFITS AND COSTS OF FEDERAL REGULATION 35 (2010).

Besides Executive Order 12,866, a few additional executive orders also require special regulatory impact analyses or
shape the regulatory review process: Executive Order 13,132 requires input from local governments in developing
rules with federalism implications; Executive Order 12,898 requires a strategy to address disproportionately high
health and environmental effects on minority and low-income populations; Executive Order 13,045 requires spe-
cial analysis for environmental and safety effects on children; Executive Order 13,211 requires energy impact state-
ments; and so forth. For more on other executive orders, see JEFFREY S. LUBBERS, A GUIDE TO FEDERAL AGENCY
RULEMAKING 266 (4th ed., 2006).
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See Copeland, The Role of OIRA, supra note 8, at 160-68; GAO-09-20S, supra note 8, at 6 (reporting that OIRA re-
views resulted in changes to 10 of 12 rules in a case study).

See Robert W. Hahn & Paul C. Tetlock, Has Economic Analysis Improved Regulatory Decisions? (AEI-Brookings Joint
Ctr. For Regulatory Studies Working Paper 07-08, April 2007). See also REFORMING REGULATORY IMPACT ANALY-
s1s (WINSTON HARRINGTON, L1sA HEINZERLING, & RICHARD D. MORGENSTERN EDS., 2009).

U.S. Gov’T AccoUNTABILITY OFFICE, GAO-07-791, REEXAMINING REGULATION: OPPORTUNITIES EXIST TO
IMPROVE EFFECTIVENESS AND TRANSPARENCY OF RETROSPECTIVE REVIEWS 13 (2007).

See Memorandum from the Institute for Policy Integrity, to the Obama-Biden Transition Project, Jan. 6, 2009 (on
presidential action options to respond to “midnight” regulations) (on file with author).

See, e.g.,, OMB, 2004 REPORT TO CONGRESS ON THE BENEFITS AND COSTS OF FEDERAL REGULATION (2005).
LUBBERS, supra note 13, at 31.
Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981).

CORNELIUS KERWIN, RULEMAKING: HOW GOVERNMENT AGENCIES WRITE LAW AND MAKE Poricy 220-21
(2003).

Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983).

U.S. Const. Art. 1 § 7 (“Every Bill which shall have passed the House of Representatives and the Senate, shall, before
it become a Law, be presented to the President of the United States”).

See Jim Rossi, Institutional Design and Lingering Legacy of Antifederalist Separation of Powers Ideals in the States, 52
VAND. L. REV. 1167, 1184-85 (1999).

Curtis W. Copeland, Congressional Influence on Rulemaking and Regulation through Appropriations Restrictions, in
FEDERAL RULEMAKING AND REGULATION, SUPRA NOTE 8, AT 33, 36. RIDERS CAN ALSO EXEMPT CERTAIN RULES
FROM THE OIRA REVIEW PROCESS.

William W. Buzbee, Regulatory Underkill, http://www.progressiveregulation.org/perspectives/underkill.cfm (A
“low-visibility means of derailing programs....[T]hey commonly appear without announcement or even an open
legislative sponsor... Because these riders do not involve a frontal attack on a popular law, and their advocates may
remain unknown, the public seldom knows of these proposal in time to mount an effective opposition.); accord.
Copeland, Congressional Influence, supra note 25, at 45 (explaining that most appropriations riders have little or no
legislative history).

5 U.S.C. §§ 801-808 (2010) (defining “major” rules and the length of suspension). Agencies do not always follow
the instructions to submit all new rules to Congress, a failure which apparently has had little consequence. See Curtis
Copeland, CRS R40997, Congressional Review Act: Rules Not Submitted to GAO and Congress (2009).

Curtis W. Copeland, Congressional Influence, supra note 25, at 30-31; see also Michael A. Livermore, Inimai M. Chet-
tiar, & Jason A Schwartz, The Price of Neglect: The Hidden Environmental and Public Health Costs of Bad Econom-
ics (Policy Integrity Report No. 1,2008) (discussing congressional disapproval of the ergonomics rule). Some com-
menters feel that because the CRA applies broadly not just to rules but policy statements, technical manuals, and so
forth, “Congress has spread its [review] resources extremely thin.” Daniel Cohen & Peter L. Strauss, Congressional
Review of Agency Regulations, 49 ADMIN. L. ReV. 95, 103 (1997).

Beermann, supra note 1, at 758-59 (but noting that “by and large the Act has not been very successful”).
Kerwin, supra note 21, at 141.

Id. at 140-41 (“Congress may take an interest in a rule under development, creating, at minimum, a liaison function
and, at maximum a political dimension that could influence profoundly the content of the rule”).

Id. at 219-20 (citing studies and surveys of congressional staff by Joel Aberbach (1990) and Scott Furlong (1998)).

Beermann, supra note 1, at 759 (“Congress’s review of regulations has not been sufficiently systematic to counteract
the increased presidential influence. This tends to reduce the legitimacy of regulation in two ways. First, it reduces
democratic influence over the regulatory process when the only accountable official is the President. Second, in the
extraordinary case in which Congress does get involved in the regulatory process, suspicions of interest group influ-
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ence can be raised regarding what motivated members of Congress to take off the blinders and pay attention in this
particular case.”).

See Mathew D. McCubbins, Roger G. Noll, & Barry R. Weingast, Administrative Procedures as an Instrument of Politi-
cal Control, 3]. L. ECON. & ORG. 243 (1987).

2US.C. §§ 1532-1538 (2010).

SUS.C.§§ 601-612 (2010); see also Office of Advocacy, U.S. Small Business Administration, Report on the Regula-
tory Flexibility Act FY 2009 (2010), available at http://www.sba.gov/advo/laws/flex/09regflx.html.

“Small entities” includes more than small businesses, but small business is the focus.
See sources at supra notes 35-36.

See Curtis Copeland, The Federal Rulemaking Process: An Overview, in FEDERAL RULEMAKING AND REGULATION,
supra note 8, at 122 (citing a 2004 GAO study).

For example, the Department of Transportation indicates that it does not even bother proposing some rules because
it expects that the Office of Management and Budget will not approve them. Regulatory Reform: Are Regulations Hin-
dering Our Competitiveness? Before the Subcommittee on Regulatory Affairs, House Comm. on Government Reform, 109th
Cong. (2005) (statement of Christopher Mihm, Managing Director, Strategic Issues, Government Accountability
Office), available at http://reform.house.gov/uploadedfiles/ 7-27-2005%20GAO %20testimony%20Final.pdf.

Sarah E. Shive, If You've Always Done It That Way, It's Probably Wrong: How the Regulatory Flexibility Act Has Failed
to Change Agency Behavior, and How Congress Can Fix It, | ENTREPREN. Bus. L. J. 153, 158 (2006); COPELAND, AN
OVERVIEW, supra note 39, at 114.

Michael R. See, Willful Blindness: Federal Agencies” Failure to Comply with the Regulatory Flexibility Act’s Periodic
Review Requirement—And Current Proposal to Invigorate the Act, 33 ForpHAM URs. L. J. 1199, 1200 (2006)
(“Unfortunately, over the past twenty-five years, federal regulators have often ignored section 610 and have not
conducted periodic reviews of their rules. Even those agencies which review some of their existing rules under
section 610 rarely act in response to their reviews. Most of these agencies comply with the letter of the law for
only a small percentage of their rules, and they rarely take action beyond publishing a brief notice in the Federal
Register. Ironically, when regulators conduct periodic reviews under section 610, they are far more likely to increase
the burden of regulation on small entities than to reduce it."); see also U.S. Gov'T ACCOUNTING OFFICE, GAO/
T-GGD-98-64, REGULATORY REFORM: AGENCIES’ SECTION 610 REvViEw NoTices OrTEN Dip NoT MEET
STATUTORY REQUIREMENTS 1 (1998).

For a brief history of federal regulatory review and a discussion of the need for conceptual changes in the governing
executive orders, see Revesz & Livermore, Fixing Regulatory Review, supra note 6. For a discussion of recent abuses
of the regulatory review process by the federal government, see Livermore, Chettiar & Schwartz, Price of Neglect,
supra note 28.

John D. Graham, The Evolving Regulatory Role of the U.S. Office of Management and Budget, 1 REv. ENVTL. ECON. &
Povr'y 171 (2007), available at http://reep.oxfordjournals.org/cgi/content/ full/1/2/171.

Roundtable discussion on regulatory review with the Institute for Policy Integrity, at New York University School of
Law, New York, NY (Nov. 17,2008).

Graham, supra note 44.
Copeland, The Role of OIRA, supra note 8, at 171; REVEsZ & LIVERMORE, RETAKING RATIONALITY, supra note 6.

See Revesz & Livermore, Fixing Regulatory Review, supra note 6 (listing experts who attended the roundtable: Rob
Brenner, Nancy Ketcham-Colwill, Steven Croley, Adam Finkel, Sally Katzen, Rick Melberth, Richard D. Morgen-
stern, Vickie Patton, Kathleen Rest, Richard Stewart, and Katrina Wyman).

See Robert W. Hahn & Paul C. Tetlock, Has Economic Analysis Improved Regulatory Decisions? (AEI-Brookings Joint
Ctr. For Regulatory Studies Working Paper 07-08, April 2007). See also REFORMING REGULATORY IMPACT ANALY-
sts (Winston Harrington, Lisa Heinzerling, & Richard D. Morgenstern EDS., 2009).

Regulatory Reform: Are Regulations Hindering Our Competitiveness? Before the Subcommittee on Regulatory Af-
fairs, House Comm. on Government Reform, 109th Cong. (2005) (statement of Curtis W. Copeland, Senior Fel-
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low in Environmental Policy, Competitive Enterprise Institute), available at http://reform.house.gov/Uploaded-
Files/7-27-2005%20Copeland%20Testimony.pdf

$U Ctr. for Biological Diversity v. NHTSA, 508 F.3d 508, 533 (9th Cir. 2007).
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Principles for Evaluation and Comparison

The overarching goal of regulatory review is to ensure that rules are legal, politically accountable,
efficient, and fair, without sacrificing the workability of the rulemaking process." These are
potentially contradictory objectives and so require careful balance.” There is no single answer
to the question of how regulatory review should be conducted. Different states have different
resources and legal structures,® and inter-jurisdictional policy competition can be good: states
should continue to experiment. But some guiding principles can be distilled from the theories and
historical practices outlined in the previous four chapters:

¢ Regulatoryreviewrequirements should be realistic given resources. Overly complex
or unnecessarily repetitive structures are likely to produce more error, confusion, and
litigation; to be more expensive; and ultimately to be less effective. Overly ambitious goals
will produce inconsistent, arbitrary practices, or will lead to wholly superficial reviews,
which wastes money. Agencies may be tempted to avoid burdensome procedures, and so
turn to less transparent, less reviewable means of rulemaking (such as ad hoc adjudications
or guidance documents). Requirements should be appropriately scaled to available staff
and resources, because even if the resulting process is no longer ideal, it is better to at least
be able to execute what is on paper. Otherwise, public transparency and rationality suffer.
Of course, increasing available resources is always another response.

e Regulatory review should calibrate rules, not simply be a check against them. The
most appropriate and natural role for regulatory review is to help find the “regulatory
sweet spot” Cost-benefit analysis can help achieve efficient levels of regulation, but
that does not always mean reducing stringency. To maximize social welfare, sometimes
review should prescribe more lenient rules; other times, stricter rules.

e Regulatory review should not unnecessarily delay or deter rulemaking. If the review
process drags on too long or is otherwise too cumbersome, agencies will avoid rulemaking
and turn to less transparent, less reviewable means, like guidance documents. If routine,
non-controversial, and well-designed regulations have to wait for months on end before
taking effect, the public loses out on the benefits those rules would have delivered had
they been implemented sooner. Regulatory review periods should have clear deadlines,
and analytical requirements should not force agencies to expend unreasonable amounts
of time or resources.
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e Regulatory review should be exercised consistently, not only on an ad hoc basis.
Relying on public outcry over controversial rules to trigger additional legislative or
executive scrutiny can be a useful and justifiable element of the review process. Indeed,
some public participation in the review process is advisable. But exclusively relying on
such a trigger can lead to both the perception and the reality of regulatory review as
simply another access point for special interest politics. Building consistency into the
practice, so that every regulation is subject to at least some basic level of review, will not
only help guarantee the process’s credibility, but will also help ensure the process remains
tied to substantive review standards and not dominated purely by special interests.

e  Substantive standards of review are necessary to ensure consistency and to increase
accountability. Given the discretion afforded administrative agencies and central
reviewers, as well as the technical nature of many regulatory decisions, regulatory review
must be based on objective measurements to guarantee that decisions are transparent and
free of special-interest politics. This principle applies both the review of new regulations
and the periodic review of existing regulations.

e Atleastpart of the review process should be devoted to helping agencies coordinate.
The coordination role of regulatory review has long been neglected. While most review
structures take a cursory look at whether proposed rules would conflict with other
agencies’ existing rules, something more is needed to tackle cross-jurisdictional problems
and to resolve bureaucratic turf wars. Inter-agency review of new regulations, inter-
agency meetings, and common standards to harmonize inter-agency processes can all be
beneficial.

e Atleast part of the review process should be devoted to combating agency inaction.
The absence of regulation where regulation is necessary can be just as costly to social
welfare as overly burdensome regulation. Regulatory reviewers should be empowered to
recommend that agencies explore under-regulated areas.

e Regulatory review should promote transparency and public participation. There
is a delicate balance between the competing goals of transparency and expediency, but
regulatory review should not take place in the dark. Review meetings should be open
to the public; review decisions and analytical statements should be widely available
and should include enough information to allow citizens and interested stakeholders to
understand and meaningfully engage in the process. Some form of public participation
beyond the standard notice-and-comment period should be actively encouraged.

e Periodic reviews of existing regulations should be balanced, consistent, and
meaningful. Periodic reviews often focus only on deleting obsolete rules and striking
down overly burdensome rules. Without devoting any significant additional resources,
the same review process could easily also identify rules that are lacking or where
increased stringency would better maximize net benefits. Such opportunities to review
rules in a balanced fashion should not be wasted. Periodic reviews should be tailored to
available resources so they are meaningful; perfunctory reviews pursuant to a sunset law
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are unlikely to be beneficial. And, as mentioned above, periodic reviews should also be
guided by substantive standards.

e Impact analyses should give balanced treatment to both costs and benefits. When
resources are limited, just looking at costs is not the only available response. Indeed,
analyzing just the benefits could be equally useful in assessing how effectively an agency
is achieving its mission. Ideally, both costs and benefits, including indirect costs and
benefits, should be quantified whenever possible; translating costs and benefits into the
common metric of money (monetization) is the most straightforward way of promoting
equal treatment. Un-quantifiable costs and benefits must be given detailed qualitative
descriptions and incorporated into the analysis. That said, carefully setting the threshold
for when impact analyses are required, or permitting assessment of costs and benefits in
terms of thorough but “rough” proportionality may better accord with realistic constraints
on states’ time, resources, data, and expertise. Though cost-benefit analysis is not always
a perfect policymaking tool, it is better at promoting welfare and good decisionmaking
than most alternatives. The debate should be over how to refine cost-benefit analysis so it
is most productive and not biased against rational regulations.

e Analytical requirements should be meaningfully incorporated into the rulemaking
process. If merely tacked on at the end of the process as a way to justify the choice an
agency has already made, analysis is unlikely to achieve its goal of improving the quality
of rules. While that kind of post hoc regulatory analysis can play a role in disclosing
information and enhancing the public debate, that role still depends on including enough
detail on the costs and benefits of various alternatives to let the public understand the
rule’s justification. Preparing a sparse analytical statement after the rule’s form has already
been finalized does not promote rational decisionmaking, assist the review process, or
engage the public.

e Impact analyses should focus on maximizing net benefits, not just on minimizing
compliance costs. Regulations should be designed to promote overall social welfare and
not simply to keep the burdens to the regulated community to a bare minimum. Selecting
the lowest-cost regulatory option is not nearly as important as selecting the option that
equitably delivers the most benefits to the public.

e Impact analyses should consider a range of policy alternatives. Assessing the costs
and benefits of a single policy choice in a vacuum cannot help calibrate a rule. Developing
a range of reasonable alternatives—more and less stringent versions; performance
standards versus design standards versus market-based approaches; no regulation or
voluntary approaches—is essential to selecting the option that will best maximize net
benefits.

e Impact analyses should include a meaningful and balanced distributional analysis.
Analyses should not single out just a few select groups (such as small business) for special
protection. Instead, analyses should assess how the costs and benefits of regulatory
alternatives fall across the entire public, including all vulnerable groups. Though
any regulation will inevitably have some winners and some losers, the overall goal of
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distributional analysis is to further maximize net benefits and, over the long run, advance
equity.

These guiding principles focus on high-level objectives and do not detail the specifics of how to
achieve a particular outcome. Flexibility is essential so states can tailor their regulatory review
structures to their resources and needs, and practical pursuit of these principles may yet reveal
some inherent tension. For example, it is theoretically possible to both promote transparency
and protect against delay; practically, that balance entails a delicate tightrope walk and requires a
state-specific solution.

But even though there is no one-size-fits-all approach to the specific structure and details of state-
level regulatory review, all state-level review processes can be evaluated using this list of principles.
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' But see Julie Bundt & Gene M. Lutz, Connecting State Government Reform with Public Priorities: The Iowa Test Case,
31 State & Locar Gov't Rev. 78 (1999). Bundt and Lutz conducted a survey in Iowa and found polled citizens
emphasized trustworthy, financially responsible, ethical, and accountable as the most important characteristics of
good government; efficient, fair, effective consistently rated somewhat lower; few rated “utilizes data” as a top char-
acteristic. Id. at 84-86, 88. That said, lower-ranked traits like efficiency may be interlinked with more desired traits,
like trustworthiness.

See COUNCIL OF STATE GOV'TS, ADMINISTRATIVE RULE-MAKING PROCEDURE IN THE STATES 11 (1961) (“If
trends further to encumber administrative agencies are carried too far, the very purposes and objectives for which
the administrative process has been resorted to—speed, flexibility, and expertise—will be defeated.”).

This report will not generally question which review structures might be unconstitutional, except to say that inher-
ently unconstitutional structures are a bad policy choice, since the legal uncertainty undermines the legitimacy of
the system. See generally Jim Rossi, Institutional Design and the Lingering Legacy of Antifederalist Separation of Powers
Ideals in the States, 52 VAND. L. Rev. 1167, 1226-27 (1999); id. at 1231-32 (noting that “state legislatures hold on
dearly to rules review mechanisms, such as the legislative veto. As a practical matter, a state legislature’s rules review
mechanism, even if unconstitutional, is unlikely to be challenged successfully because any agency doing so is almost
certain to be subject to retaliation”); id. at 1237 (noting that legislative review has not been fully litigated in many

states).
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It would be an impossible task to present a complete,
thorough, and accurate survey of all the statutory
[administrative] law in the fifty states.

—Frank Cooper (1965)"



Research Methodology

The methodology outlined in this chapter explains how primary and secondary sources were
collected and how actors involved in regulatory review were interviewed.

Fifty-Two Jurisdictions

In addition to studying the fifty states, for a truly comprehensive analysis of state-level review
structures this project also surveyed the laws of the District of Columbia and the Commonwealth
of Puerto Rico. Though Washington, D.C. was largely included because of the unique review
power of the U.S. Congress over its local laws, its inclusion does raise the question of whether
large municipalities generally have their own regulatory review structures. Indeed, some
cities, such as New York City, have explored regulatory review practices.> However, given the
complex relationships between municipal and state governments and the sheer number of local
governments, this survey does not cover any municipal regulatory review structures.

Additionally, the quasi-sovereign Native American nations have not been surveyed. Besides
Puerto Rico, this survey does not include other unincorporated U.S. territories. Guam, American
Samoa, and the U.S. Virgin Islands have sometimes been included in past summaries of state-level
review practices,’ and they might be surveyed in any future updates of this work.

Existing Literature

This project began with an exhaustive study of existing research on the issue of state-level
regulatory review. A thorough search of academic publications—including law journals, public
policy journals, books, and other published reports—was conducted.

A targeted number of law and public policy journals were selected for a complete article-by-article
review of the last ten to twenty years, depending on availability and relevance: Administrative Law
Journal of the American University, Administrative Law Review, American Political Science Review,
American Review of Public Administration, Legislative Studies Quarterly, Political Research Quarterly,
Political Science Quarterly, Politics and Policy, Public Administration Review, Public Administration
Quarterly, Regulation, State and Local Government Review, State Politics and Policy Quarterly, and
the Yale Journal on Regulation. At least one major law journal in each state was searched for terms
relating to general and state-specific regulatory review. Other law journals, public policy journals,
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and books were also searched for key terms, using a number of different search engines (including
LexisNexis, Westlaw, Proquest, HeinOnline, WorldCat, and the Social Science Research Network).

In addition to the academic literature, the review focused on national or interstate groups that
work on issues of state-level government and have independently produced relevant studies or
reports, such as the National Association of Secretaries of State (and particularly its Administrative
Codes and Register Section), the National Conference of Commissions on Uniform State Laws,
the Council of State Governments, the National Association on Administrative Rules Review, the
National Governors Association, the National Conference of State Legislators, and the U.S. Small
Business Administration’s Office of Advocacy. Searching for materials published by national or
state bar associations did not yield any significant new finds.

Government studies, both at the national level by entities like the Government Accountability
Office and the Congressional Research Service, and at the state level by task forces on the
regulatory process, were searched. Review entities and task forces commissioned by individual
states (in particular those of Virginia and California) have also published useful summaries of
state-level practices, both generally and specific to their states.

Recent scholarship demonstrating substantive and institutional biases in the federal rulemaking
and review process also added significant value to examining state-level programs.

Finally, while a general news search for articles about trends in state-level regulatory review failed
to yield useful results, the efforts did lead to an important outgrowth of the literature review:
namely, news articles on individual states. Searching for the names of state-level regulatory review
bodies (such as Kentucky’s Administrative Regulation Review Subcommittee) in LexisNexis and
other news aggregators returned many valuable case studies of particular (and often controversial)
instances of regulatory review actions, which informed the state-by-state summaries.

State Laws and Other Primary Sources

To describe the current landscape of regulatory review requirements as they exist on paper, this
project next collected all relevant laws and official guidelines from the fifty-two jurisdictions. Most
states have used statutes to structure their regulatory review process, enacting some version of a
state administrative procedure act. But executive orders have been an equally powerful vehicle for
creating and amending the regulatory review process.

State constitutions, statutory compilations, and administrative codes were fully searched, as were
collections of executive orders. In some states, additional documents shed light on the legislative
history of regulatory review statutes, as well as on relevant statutory proposals currently before
the legislature or that were considered but ultimately not enacted. Guidance documents, reports,
memoranda, and standard forms developed for the regulatory review process were also pulled
from government websites. The vast majority of documents were identified and collected by
independent research into the state regulatory process; in some cases, additional sources were
suggested or supplied by the recipients of our surveys (see below).

For several states, the meeting agendas and minutes of the regulatory review bodies are publicly
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available, and those records reveal one key perspective of the review process. More generally,
websites for those review bodies often contain valuable summaries, forms, or other background
information. Similarly, regulatory impact analyses and other rulemaking documents, as well as
notices and announcements published in the State Register or analogous periodicals, can provide
useful case studies of how the regulatory review process was carried out in particular instances.

Of course, extrapolation from public records and case studies must be done carefully, since many
aspects of the regulatory review process take place “behind the scenes, relatively invisible.”* Still,
such sources offer an invaluable glimpse into how regulatory review sometimes works in practice.

In several states, important court cases have developed around the regulatory review process
(particularly with respect to the legislative veto), and such cases were studied.

Survey of State Actors and Stakeholders

Carefully cataloging how regulatory review is supposed to be conducted according to a state’s laws
is of limited analytical value if the hypothetical structure designed on paper bears little resemblance
to actual practices. To begin to understand the reality of regulatory review in the states, this project
surveyed government officials and public stakeholders involved in the regulatory review practices
of all fifty-two jurisdictions.

This study did not attempt to conduct a statistical survey: this was not a data-gathering survey in
support of a quantitative analysis. Rather, the purpose of the survey was to generate qualitative
descriptions of the review process, to complement analysis of laws as they exist “on paper”
Questionnaires were designed both to help confirm that our “on paper” study was comprehensive
and up-to-date, and also to generate vital information about how review is conducted—how
often? by whom? under what guidance?—that would be difficult or impossible to obtain strictly
through a “paper” search of laws and regulations. At times, the questionnaires asked for responses
with subjective terms, like whether informal contact between rulemaking agencies and reviewing
entities occurs “rarely,” “sometimes,” or “frequently.” Though imprecise, such subjective measures
are commonly used in surveys of the state administrative process, and they are appropriate in
cases where “it is the perceptions of administrators who create the ‘enacted environment’ within
which administrators function.” In other words, whether an agency administrator believes that
the legislature influences the rulemaking process “frequently” can be as revealing as whether the
legislature actually influences the rulemaking process “frequently” by some quantitative measure.

For reasons of practicality, there was no attempt to generate a random sample or to survey a
sufficiently large population to enable quantitative analysis. Instead, the survey first targeted
government officials responsible for regulatory review functions in every jurisdiction. For each
jurisdiction, a reviewing body or bodies were identified where possible; where not immediately
apparent, initial contact was made with the state’s attorney general, secretary of state, governor’s
office, legislature, or regulatory agencies, as appropriate, who then helped to identify the proper
contacts. Surveys were distributed primarily by email, with follow-up contacts made by telephone,
e-mail, and in some cases postal mail. A minority of respondents preferred to participate by
telephone interview.
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At least one survey was collected from every state. In states with multiple reviewing bodies,
attempts were made to collect multiple surveys, with an emphasis on those reviewers with the
most substantive or frequent reviews.® A small number of reviewers refused to participate or
were only able to return partial responses. Time and resources were again possible limitations,
but political concerns may also have been a factor. For example, Virginia’s Joint Commission on
Administrative Rules felt too many questions had “political connotations” they could not address.”
(But note that other surveys were collected for Virginia.)

This survey process did not generally collect more than one response per reviewing entity. Often
it appeared that a mid-level staff member would complete the survey and have it reviewed by
the entity’s leader, head of legal services, or some other senior official for final approval before
submission. Other times, it was evident that the senior official in charge of review functions
directly completed the questionnaire.

Regardless, drawing generalized conclusions about statewide practices from the opinions of just
one survey per reviewing entity has risks. For example, officials may be prone to sugar coat their
evaluations of their review processes, either to make themselves or their state look good, or to
prevent any sanctions from current or future supervisors. Moreover, as an initial and informal
survey of New York State revealed, expertise in cost-benefit analysis and comprehension of the
regulatory review process may vary widely between agency heads and the staff-level employees
who actually conduct the reviews. That said, when used carefully and appropriately, such surveys
can offer tremendous detail and perspective on the actual practice of regulatory review.

A select number of states were identified for additional outreach efforts, due to the complexity,
scale, or unique features of their processes: Arizona, California, Florida, Indiana, Michigan, New
York, Pennsylvania, and Virginia. For these states, follow-up questionnaires were developed for the
reviewing bodies in those states, and additional surveys (see Appendix) were designed for both the
regulatory agencies and the non-governmental organizations most active in that state’s regulatory
review process. Contacting these additional government officials and public stakeholders
offered new perspectives on the regulatory review process. Active regulatory agencies and non-
governmental organizations were identified from a review of the state register announcements,
from the Leadership Directories online listings of state government and associational contacts,
and from internet searches, and additional names were provided by other survey recipients.

Collecting surveys from non-governmental organizations was the least successful step of this
research effort. Identifying those groups actively involved in regulatory review as distinct from
the broader rulemaking process proved difficult. To start, many advocacy groups do not engage
in regulatory review.® And while the questionnaires’ preamble explained the distinction between
regulatory review and the broader rulemaking process in each state, both advocacy groups and
trade associations sometimes conflated the two.” The overly complex structure of some review
systems and the limited resources of some groups to participate in the review process are both
partly to blame for non-government groups’ general unfamiliarity with their state’s review system.
Regardless, some surveys collected did not contain much useful information on the regulatory
review process.
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Over 120 surveys were collected in total—at least one from every jurisdiction. For a list of the
entities successfully surveyed in the various jurisdictions, please see the Appendix.

Limitations

States continually think of ways to improve their regulatory review structures, and they may at any
point adopt new legislation, issue new executive orders, or tweak their guidelines. Unfortunately,
any analysis must freeze the states’ bodies of law in a single point in time and cannot hope to
incorporate the very latest or future amendments to the legal structure. This report attempts to
be as up-to-date as possible and incorporates extremely recent developments where possible. But
generally, this report can only claim reasonable accuracy and comprehensiveness through January
2010.

As discussed above, this report also only begins to describe regulatory review structures as they
work in practice. Over-generalizing from the limited information available—surveys, minutes
from regulatory review committees, examples of regulatory impact analysis, and news reports—
is dangerous, especially since much of the regulatory review process can be expected to occur
behind the scenes, invisibly. This report can offer case studies, revealing glimpses, and preliminary
conclusions, but it cannot definitively characterize the practice of regulatory review in any state.
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FrRANK COOPER, STATE ADMINISTRATIVE LAW: VOL. ONE, at § (1965).
New York City Council, Regulatory Review Panel, http://council.nyc.gov/html/action_center/rrp.shtml.

3 COUNCIL OF STATE GOV'TS, THE BOOK OF THE STATES 147-153, TBLS. 3.35 & 3.26 (vol. 41,2009 ed.). The Coun-
cil of State Governments reports that American Samoa’s legislative body can review existing rules in standing com-
mittees, but also notes that no law can be enacted except by statute. The standing committees of Guam’s legislative
body can review proposed rules within forty-five days of their submission, but can only disapprove of rules by enact-
ing standard legislation. The U.S. Virgin Islands have no formal review by the legislative or executive branch. The
Commonwealth of Northern Mariana Islands and other unincorporated territories were not included in the Book of
the States or other surveys of state-level review practices.

*  ARTHUR E. BONFIELD, STATE ADMINISTRATIVE RULE MAKING 493 n.27 (1986).

Neal Woods, Promoting Participation? An Examination of Rulemaking Notification and Access Procedures, 69 PUB. AD-
MIN. Rev. 518 (2009) (citing Brudney and Hebert (1987)).

Except that in states where multiple standing legislative committees have review authority over various agencies, no
attempt was made to contact them all individually.

7 Interview with Elizabeth Palen, Virginia’s Joint Comm’n on Admin. Rules staff, Feb. 10, 2010.

¢ See Michael A. Livermore, Is It a Problem that More Industry Groups Are Meeting with Key Regulatory Officials Than
Enviros?, Grist, Mar. 8, 2010, available at http://www.grist.org/article/2010-03-08-is-it-a-problem-that-industry-
groups-are-meeting-with-regulators.

See, e.g, Survey from Florida Assoc. of Insurance Agents (2009, on file with author).
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Grades and Comparative Charts

Based on the research and analysis presented in the individual state-by-state summaries (see
Chapter Eight), this chapter evaluates each state’s performance, compares the various structures
states have selected, and identifies some patterns and trends. The clear conclusion is that while
states are continuing to experiment, current structures do not fully take advantage of regulatory
review’s potential, and there is substantial room for improvement across the country.

Guiding Principles Grades

Each of the fifteen principles distilled in Chapter Five (the substantive standards principle
applies to the review of both new and existing regulations) can be used to evaluate and grade
the states’ regulatory review structures on a fifteen-point scale. States with review practices
consistent with twelve to fifteen guiding principles receive an “A,” for demonstrating a solid
structure. Achieving eight to eleven principles earns states a “B,” indicating there is room for
improvement. A “C” designates states that comply with four to seven principles: these states
show some promise, but there are clear problem areas. Finally, if the review structure matched
three or fewer guiding principles, states are given a “D” and are encouraged to rethink and
rebuild their approaches.

The grading system is, inevitably, subjective. To the degree possible, grades are based on the
actual practice of regulatory review in each individual state, but collecting the entire universe of
relevant data on practices would be impossible. To a certain extent, simply selecting a state for
more targeted and deeper research increased the chances of uncovering at least some evidence of
inconsistent or imperfect practices; states that made less information publicly available may have
had an easier time hiding their mistakes. In particular, in cases of incomplete or inconclusive
evidence of whether a structure on paper was used consistently in practice, states were typically
given the benefit of the doubt. Pluses and minuses were sometimes awarded to or stripped off of
the base letter grades if a state was close on several factors.

Earning a check mark on a particular guiding principle does not indicate perfection: though this
report did not employ a grading curve, as mentioned above, states were sometimes given the
benefit of the doubt. Every state—even those that score relatively high—can use improvement.
For example, the federal government would do quite well if it were graded on this scale, even
though the federal system is far from perfect. Nor does a state’s failure to match a particular
guiding principle mean that its process is irredeemable. Each state demonstrated some positive
and some less ideal features, but a check mark was only given if, for that category, the good
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outweighed the bad.

Final grades broke down as follows:

Table 3 Guiding Principles Grade
A 0 states
B+ 1 state
B 2 states
B- 4 states
C+ 6 states
© 10 states
C- 2 states
D+ S states
D 1S states
D- 7 states

Seven states scored in the B-range: Iowa (B+); Vermont and Washington (B); and Michigan,
New Hampshire, Pennsylvania, and Virginia (B-). Seven jurisdictions also scored a D-, having
met none of the guiding principles: Alaska, Delaware, the District of Columbia, Georgia,
Louisiana, New Mexico, and Texas. The average grade was about a D+, and the most frequently
awarded grade was a D. Across the nation, regulatory review structures are in clear need of an
overhaul.

Specific problem areas begin to emerge when scores are viewed by guiding principle:

Table 4 Number of States Achieving Each Guiding Principle

Principle #1 | Reasonable Requirements Given Resources: 11 states

Principle #2 | Structure Calibrates Rules, Does Not Just Check Them: 11 states

Principle #3 | Protection Against Delaying or Deterring Rules: 19 states

Principle #4 | Review is Exercised Consistently, Not Ad Hoc: 30 states

Principle #5 | Review Is Guided by Substantive Standards: 18 states

Principle #6 | Review Promotes Inter-Agency Coordination: 5 states

Principle #7 | Review Combats Agency Inaction: 13 states

Principle #8 Review Promotes Transparency and Participation: 20 states

Principle #9 | Periodic Review is Guided by Substantive Standards: 18 states

Principle #10 | Periodic Review is Balanced and Consistent: 4 states

Principle #11 | Analysis Treats Costs and Benefits Equally: 11 states

Principle #12 | Analysis Is Integrated into Decisionmaking: 14 states

Principle #13 | Analysis Focuses on Maximizing Net Benefits: 7 states

Principle #14 | Analysis Considers a Range of Alternatives: 14 states

Principle #15 | Analysis Includes a Balanced Distributional Assessment: 7 states

Most states struggle to keep their review structures reasonable given resources. Some states
have multiple, possibly duplicative layers of review that agencies feel are too cumbersome. In
many more states, agencies do not have the time, data, staff, or motivation to consistently
produce high-quality analytical statements. For example, California’s Department of Insurance
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regulates an industry that takes in $130 billion in insurance premiums, and yet the agency lacks
the resources it needs to conduct the optimal level of analysis before regulating.' In times of
budget cuts and economic hardship, it is all the more important for government to make sure its
regulations maximize benefits and operate efficiently.

Sparse and inconsistent impact statements (especially on quantifying and describing benefits),
combined with the failure in most states to emphasize the goal of maximizing net benefits,
inevitably means that most state reviews operate more as gatekeepers than as calibrators: rules
are rejected for being too burdensome or illegal or beyond statutory authority, but are far less
often refined and improved to enhance social welfare.

Continuing that theme, reviews do not frequently target agency inaction. Very few states grant
their reviewers clear authority to recommend new regulations to agencies. Nor do many review
structures help coordinate inter-agency contflicts.

Periodic review remains a weak spot, with many states relying at most on perfunctory reviews
every few years or pro forma re-adoptions whenever rules are scheduled to sunset.

Finally, balanced distributional analysis is exceedingly rare. While the vast majority of states have
some special protections in place to analyze and reduce burdens to small businesses, few states
assess whether those small business exemptions are cost-benefit justified or really scrutinize how
rules might impact other vulnerable populations.

A few patterns are more promising. For example, in states with regulatory review structures,
many of the reviewers do at least meet regularly to consistently apply substantive standards,
with meetings and records open to public inspection and participation.” But all in all, there is
certainly room for improvement nationwide.
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Chart 1:

OVERALL REVIEW STRUCTURE

EXECUTIVE/LEGISLATIVE/INDEPENDENT REVIEW

PERIODIC REVIEW

ANALYTICAL REQUIREMENTS

GUIDING PRINCIPLES GRADE

Guidi Promotes 12-15 = A (Solid Structure)
.U| : INg Reasonable Calibrates Rules, | Protects Against Exercised Guided by Promotes Combats T Guided by Balanced, Balanced Integrated into Focused on Consideration Balanced 8-11 = B (Room for Improvement)
PrlﬂC|p|eS Requirements Does Not Just Delaying or Consistently, Substantive Inter-Agency | Agency ransafr);rency Substantive | Consistent, and Treatment of Decisionmaking | Maximizing Net of Range of Distributional 4-7 = C (Some Promise, but Problem Areas)
and Grades Given Resources Check Them Deterring Rules Not Ad Hoc Standards Coordination | Inaction Participation Standards Meaningful Costs & Benefits Process Benefits Alternatives Analysis 0-3 = D (Rethink and Rebuild Structure)
C (but unclear whether analytical requirements are
il X v v X X X X X X X v X v v v consistently achieved in practice)
Alaska X X X X X X X X X X X X X X X D- (review tools are powerful but not ideally designed)
Ari y X Y y , X X y X X X X X , X C (as epitomized by current moratorium,
1zona Arizona tends to view rules as burdens)
C- (should systematize legislative review, periodic
Arkansas v X X X X X v v X X X X X 4 X review, and analysis)
California X X X y y X X X X X X X X X X D (agencies should be given the guidar?ce and
resources to conduct better analysis)
C+ (balanced analytical requirements, but scope
Colorado s X X v v X X v X X v X X v v and timing of review should be rethought)
Connecticut X X v v X X v X X X X X X X X D+ (review tools are powerful but not ideally designed)
Delaware X X X X X X X X X X X X X X X D- (essentially no review structure exists)
District of D- (besides attorney general review for legality,
Columbia X X X X X X X X X X X X X X X no consistent review mechanism exists)
. C (entire process should focus on maximizing net
Hlorih X A v 7 X X X v ’ X X v X 7 X benefits, not just reducing regulatory costs)
. D- (legislative review exists as a sledgehammer
Georgia X A A X X X X X X % X % % % X that is rarely picked up; no real analysis)
. C (resources could be spent on deeper, more balanced
Rl X A v 7 X X X v ’ X X v X X X analysis, rather than multiple, duplicative reviews)
D (executive branch review should be on the books,
lideloo X A A 7 X X X X A X X X X X X transparent, and focused on maximizing benefits)
. C (review committee and analysis both consciously
1o X A v 7 v X X v ’ X X X X X X focused on reducing burdens, not maximizing benefits)
. C+ (analysis needs to consider benefits, and legislative
“melma v A v 7 X X v X ’ X X v X v X review needs more resources to be meaningful)
B+ (analytical consistency needs improvement, and
Ras X A A 7 X 7 X ’ ’ v 7 v v v v multiple reviews may focus too much on checking)
D+ (review is advisory only, but still could
S v X A 7 X X X ’ A X X X X X X focus more on maximizing net benefits)
D (still plenty of review power, but should be exercised
emtualsy X A A X X X v X A X X X X X X transparently and with emphasis on net benefits)
.. D- (legislative review exists as a sledgehammer that is
e X X A X X X X X A X X X X X X rarely picked up; no meaningful analysis of benefits)
. C+ (analysis needs to consider benefits, and legislative
DL X X v ’ ’ X 7 ’ ’ X X ’ X X X review needs more resources to allow calibration)
C (solid periodic review, but weak legislative
ez X X v 7 X v X 7 ’ v X X X X X review and analytical requirements)
Massachusetts X X v v X v X X X X X v X X X C- (limited analysis and limited transparency)
Michi X v X X X X v X v X Y v Y Y Y B- (strong analytical requirements; executive review
1chigan needs standards and transparency)
. C (governor's review lacks transparent standards; "net
Dlopece X v A 7 X X X X v X X v X X 7 benefits" language from Exec. Order should be revived)
. D (analytical requirements show promise, but
LR X X A X X X X X A X 7 v X v X overall regulatory review is non-existent)
Missouri X X y X X X X X X X X X X X X D (a.malysis and review n'ot'well-designed to
calibrate rules and maximize net benefits)
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Chart 1:

OVERALL REVIEW STRUCTURE

EXECUTIVE/LEGISLATIVE/INDEPENDENT REVIEW

PERIODIC REVIEW

ANALYTICAL REQUIREMENTS

GUIDING PRINCIPLES GRADE

Guidin Promotes 12-15 = A (Solid Structure)
9 Reasonable Calibrates Rules, | Protects Against Exercised Guided by Promotes Combats Guided by Balanced, Balanced Integrated into Focused on Consideration Balanced 8-11 = B (Room for Improvement)
Principles Requirements Does Not Just Delaying or Consistentl Substantive | Inter-Agenc Agenc Transparency Substantive | Consistent,and | Treatment of Decisionmaking | Maximizing Net of Range of Distributional . P
P req ying 1 ¥) u v rgency gency and Y et e ZETEVYATOYY 8¢ e 4-7 = C (Some Promise, but Problem Areas)
PlaloNCIclo -l Given Resources Check Them Deterring Rules | Not Ad Hoc Standards Coordination | Inaction Participation Standards Meaningful Costs & Benefits Process Benefits Alternatives Analysis 0-3 = D (Rethink and Rebuild Structure)
T X X y X X X , y X X , X y y y C+ (scol?e of analyses sl'lould be broader; legislative
review needs consistency and standards)
D (executive review should be more transparent and
Nelord X X X v X X X X X X X X X X X based on standards that promote maximizing benefits)
Nevada X X X y y X X y X X X X X X X D+ (has been ref.'orming i.ts process in recent years,
but still needs improvement)
e s y y y y y X y y X X y X X X X B- (periodic review and analyti'cal requirements
need to be better designed)
e e X X X X y X y X X X X X X X X D (process on papet does .not translate
to effective practice)
New Mexico X X X X X X X X X X X X X X X D- (no review structure exists)
New York X X X y y X y X X X X X X X X D+ (plenty of review povier; but m.ust be exercised more
transparently and with emphasis on net benefits)
North Carolina y y X y X X X X X X , y y y X C+ (.strong analysis with appropriate threshold; but
review needs to work on transparency and delay)
North Dakota y X X X X X y X X X X X X X X D (analysis and review n'ot'well—designed to calibrate
rules and maximize net benefits)
Ohio X X y X y X X X y X X X X X X D+ (review is adviso'ry 'or'lly, but still could focus
more on maximizing net benefits)
Oklahoma X X y X X X X X X X X X X X X D (plenty of review povEr) but mt?st be exercised more
transparently and with emphasis on net benefits)
Oregon X X y y , X X X p X X y X X X C (entire PSR should f(.)cus on maximizing net
benefits, not just reducing regulatory costs)
P X y X y y X X y y X X y X y y B- (?ev1ew could be streamhn'ed; analytical
consistency and balance need improvement)
Puerto Rico y X y y , X X y p p X X X X X Car (neefls to expanc'l beyond ]:ust small
business analysis and review)
Rhode Island X X v X X X X X v X X X X X X Dbt ool
business analysis and review)
South Carolina X X X X X X X X y X y X X X X D (legislfttive review is inc?nsistent, and analytical
requirements are not rigorously enforced)
South Dakota X y X y X X X y X X X X X X X D (Plenw of revi'ew power, .but not exercised
consistently or with emphasis on net benefits)
Tennessee X X X X y X X X X X X X X X X D (though. @ture practice Cf)uld. b currently
analysis is weak and review is inconsistent)
Texas X X X X X X X X X X X X X X X D- (essentlall.y no review stru(%ture ex1sts., and analytical
requirements are not ideally designed)
Utah X y X y y X y y X X X X X X X C (sunset likely wastes L shoul‘d reinvigorate
what were balanced analytical requirements)
Vermont y y y y y y X y X X y X X y X B (compliance with analytical.requirements
needs to be more consistent)
. B- (with more resources, analysis could be
Virginia v v X v v X X v v X X v v X X fuller and more balanced)
Washington X X X X X y y y y y y y y y X B (strong analytic;.il practices, bl‘lt review
process needs to improve consistency)
West Virginia X X X y X X X X X X X X X X X D (analysis and review n.ot.well-de51gned to calibrate
rules and maximize net benefits)
Wisconsin y y X y y X X X y X X X X X X © (curre‘nt analytical requlrem‘ents have little
practical effect on rulemaking process)
. D (no analytical requirements, and too
Wyoming X X X v X X X X A X X X X X X much review happens behind the scenes)
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Comparative Structures

The next series of charts boils the states’ regulatory review structures down to their most
essential elements and enables comparison between states, federal practice, and model
recommendations. These charts and the summaries presented below mostly reflect the legal
requirements as they exist on paper, though are modified in cases where practice clearly
contradicts or moves beyond the technical requirements.

Executive Review of New Rules: 16 states require their attorney general’s office to approve all rules
for legality, and 30 states grant the governor or some executive agency review powers. Besides
the attorney general, executive reviewers are often given considerable discretion in exercising
their powers, with few substantive standards or criteria for review established by law. Though

a few states only allow executive reviewers to comment on rules, and Iowa gives its governor a
burden-shifting objection power, most states that employ executive review have opted for either
mandatory approval or a rescission/veto power.

Legislative Review of New Rules: Though all legislatures can “review” rules by enacting new bills to
change statutory authority, 46 jurisdictions have granted their legislature at least some additional
review powers (though a few are quite limited or essentially inactive). 28 use some form of a
dedicated review committee to exercise the authority. States often define a specific set of criteria
for legislative review of new rules, but equally often use terms like “necessity” and “authority”
that are vague and somewhat open to interpretation. While a few states only have advisory
disapproval powers, many have experimented with other more powerful review mechanisms. 8
states allow for some form of expedited disapproval mechanism, in which the standard legislative
process of bicameral passage and executive presentment is somehow simplified, sped up, or
prioritized. In 6, a formal objection from the legislature or review committee will shift burdens
at any subsequent trial on the rule’s validity. In 18 states, new rules either can be or automatically
are temporarily suspended to allow for legislative review—sometimes for up to several months
while the legislature is not in session. And 16 states employ some form of legislative veto or
mandatory approval. Veto/approval powers are sometimes granted by constitution, sometimes
claimed in statute as a legislative right, and sometimes creatively exercised through some back-
door mechanism, like an annual sunset review. Only Nevada requires affirmative legislative
approval of all individual rules.

Independent Review of New Rules: For 12 states, some other entity has review authority over
regulations. These reviewers are typically designed to be independent bodies, not susceptible to
political influence. However, most individuals are appointed to these bodies by political actors,
and so have been accused of partisanship. What does distinguish this group of reviewers is that
both the governor and the legislature may have a direct role in appointing members, and once
appointed, members may not be removed without cause. Typically, these reviewers have limited
jurisdictions, for example to review only rules with small business impacts. Butin 3 states—
Minnesota, Pennsylvania, and North Carolina—independent reviewers have more generalized
authority over new rules. Plus, the U.S. Congress reserves the right to review any law of the
District of Columbia.

Periodic Review: In 30 states, agencies are encouraged or required to reevaluate their existing
regulations periodically, typically in the range of every two to ten years. In 28 states, some
review entity can either comment on those periodic assessments performed by agencies,

or else can directly review rules themselves, at their own discretion or when petitioned
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by the public. Criteria for these periodic reviews, when they are defined, usually focus on
identifying rules made obsolete by statutory changes, rules that are no longer appropriate given
changing technology or economic conditions, rules that have outlived their necessity, rules
that have attracted public criticism, and rules that are too burdensome. There are typically

few consequences of these review requirements, with agencies needing to do little to justify a
rule’s continued existence. In S states (not counting states that use sunset periods as a de facto
legislative veto), rules automatically sunset after a period of time, but agencies can generally re-
adopt the same rule. In 9 states, a review entity has some authority to rescind existing rules.

Impact Analyses: 4S states require some form of economic impact analysis (besides specialized
reviews like regulatory flexibility analysis). Frequently these requirements apply across the board
to all new regulations, but in 12 states analytical requirements are either triggered or amplified
by a public or governmental petition, and in 9 states a threshold limits the heaviest analytical
burdens to a class of “major” rules—but thresholds range from $500 to $3 million. Fiscal
impacts to government funds and revenues are the most common target of analysis, in 43 states.
The economic costs and benefits to private or regulated parties are assessed in 38 states. Only

21 states require analysis of social costs and benefits. Though analysis of alternatives is a very
common feature in regulatory flexibility statements, it appears less frequently in the more general
economic impact statements, and when it does the emphasis is usually on identifying the least-
cost method to achieve the regulatory purposes. Similarly, though the distribution of costs and
benefits to different sized businesses is the hallmark feature of regulatory flexibility statements,
broader and more balanced distributional assessments are much more rare.

Few states have clear, mandatory policies that rules should maximize net benefits. In 22 states,
rule reviewers can comment on or approve impact analyses. While several states allow the public
to challenge impact analyses in courts (often with agencies protected for good faith efforts to
comply; court challenges are not reflected in the comparative chart or generally discussed in this
report), few states allow the public to challenge analyses more directly.

38 states provide for some additional analysis to help agencies minimize regulatory burdens,
particularly on small businesses. Only in 12 states is additional analysis limited to cases of a
substantial impact to small entities or by specific request for analysis. For states with regulatory
flexibility analysis, most require agencies to pursue small business exemptions where feasible,
legal, and consistent with statutory objectives. Only in 12 states are agencies instructed to weigh
small business exemptions against the negative public impact of such exemptions.
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OPPORTUNITIES
REVIEWERS e CRITERIA POWERS
Chart 2:
Executive source of Veto with
) Power Attorney General Other Executive Reviewers Legality and/or Authoritv and Reasonable, Anv Relevant Return with Require Agency to Recommend Concurrence Objection Temporaril Mandatory
Review Approves All Rules (rest of chart refers only to Coverage Timing gty HhioTty @ Efficient, v Reeva S Conduct Additional | Adoption of - Shifts Burdens P Y Approval or Veto
. ) ) Procedure Legislative Intent ) Factor Comments ) ) of Other ) Suspend
for Legality these reviewers' powers) Effective Hearings or Analysis New Rule Branch at Trial Power
v
Governor may
MSAPA 1981 Statute Governor, advised by May termlngte May actl at any y summanly
Rules Counsel any rulemaking point terminate
any pending
rulemaking
States can
Ieégsgf(r?)o ' States can let
governor either
MSAPA 2007 May terminate When rule is veFo or (1) veto or (2)
Statute v Governor . v (2) issue : o
Draft any rulemaking proposed o issue objection
objection .
: that shifts
that shifts :
burden at trial
burden at
trial
Appropriate executive
MSAPA 2010 Statute agency reviews impact | Scope unclear
analysis
Department of Advise agencies
Economic and on compliance
Model RFA Statute Community with small
Development (or business
equivalent) impact analysis
Office of Information Al el :
. . rules Multiple: before
. Executive and Regulatory Affairs v
Federal Practice . ) (except from proposal and v v
Order reviews and coordinates | . . (de facto)
. : independent before adoption
interagency review agencies)
Alabama n/a
7
Governor y
reviews for
Optional for Before rules are consistency SRSl MY
Alaska Statute Vi Governor - . . v return a rule
all rules finalized with execution L
of law and for before it is filed
legislature's and takes effect
concerns
Only those rules , .
. . Governor's Regulatory Reviews most | Before rules are
Arizona Statute not subject to ) . o v v v v v
, : Review Council rules finalized
GRRC's authority
Statute and . Sme_xll business .
. Economic Development impact When rule is
Arkansas Executive o v v
Commission statements proposed
Order
and rules
v
Office of Administrative OAL must
OAL must
. . Law; Department of . Before rules are approve all
California Statute . . . review all new . v v
Finance reviews fiscal rules finalized rules; agency
statements can appeal to
Governor
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Chart 2:
. Source of ‘
Execytlve Power Attorney General Other Executive Reviewers Legality and/or | Authority and Reasonable, Anv Relevant Return with Require Agency to Recommend CZ;::O ::::r}llce Objection Temporaril Mandatory
Review Approves All Rules (rest of chart refers only to Coverage Timing gty utiorty @ Efficient, Y v e Conduct Additional | Adoption of - Shifts Burdens P Y Approval or Veto
. . ) Procedure Legislative Intent ) Factor Comments ) ) of Other ) Suspend
for Legality these reviewers' powers) Effective Hearings or Analysis New Rule Branch at Trial Power
May review y
rules with .
Colorado Statute v DE Qe of certain sl v Departmer}lt
Regulatory Affairs : proposed may "urge
economic
: changes
impacts
. Staju@ o) Governor's Office of Unofficial, Before rules are Unofficial review
Connecticut review; the rest v . . . - v
is unofficial) Policy & Management | optional review finalized powers
Delaware By Practice v
District of .
By Practice v
Columbia y
Office of Tourism, :
: May review
Trade, and Economic :
. . rules with Before rules are
Florida Statute Development; typically . o v 7
) small business finalized
no involvement of impacts
Governor's office P
Georgia n/a
Governor; the
Depar’[ment O SUElgEr Multiple: before
. and Finance; and . ’ .
. Executive Order Must review public hearing
Hawaii v the Department of v 4
and Statute . . all rules and before
Business, Economic o
finalization
Development, and
Tourism
Department of Financial . .
. Must review Before rule is
Idaho By Practice Management and v %
. : all rules proposed
Governor's Office
Illinois n/a
Governor and Office
of Management and
Budget; Economic :
. Must review Before rules are
Indiana Statute v Development - v Y
. all rules finalized
Corporation also
reviews small business
impacts
. 4
Multiple:
Y May object to SIS ?ggg;ndo;uﬂzy
Towa Statute AG may object to Governor Y 00 proposed v v v v . .
any rule and in practice
any rule and recently
adopted rules CEMSID ENY]
rulemaking
v In practice,
complex rules
Kansas Statute may be approved
before AG issues
opinion on legality
Kentucky n/a
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OPPORTUNITIES
REVIEWERS FOR REVIEW CRITERIA POWERS
Chart 2:
] Source of .
Execytlve Power Attorney General Other Executive Reviewers Legality and/or | Authority and Reasonable, Anv Relevant Return with Require Agency to | Recommend CZ;ZZ::::& Objection Temporaril Mandatory
Review Approves All Rules (rest of chart refers only to Coverage Timing gty oty Efficient, Y Conduct Additional | Adoption of Shifts Burdens P Y Approval or Veto
. . ) Procedure Legislative Intent ) Factor Comments ) ) of Other ) Suspend
for Legality these reviewers' powers) Effective Hearings or Analysis New Rule Branch at Trial Power
4
Governor
may v
.. May review any After rule is approve or Goyernor may
Louisiana Statute Governor o v disapprove rescind any rule
rule finalized o o
objection of within 30 days
legislative of adoption
oversight
committee
Preliminary
Statute and frc?r?parogilo
Maine Executive v Agency commissioners rgency v
Order commissioner
and AG
encouraged
Maryland Statute v
Executive De'p'ar‘[mgnt ©f Must review all Before rule is
Massachusetts Administration and v v
Order : rules proposed
Finance
Statute and State Office of : . :
. : . . ) Must review all | Multiple review
Michigan Executive Administrative Hearings : % v
rules points
Order and Rules
A
Governor's
Office must
. Statute and By Y By practice, | \y itiole review approve
Minnesota : By informal Governor must review all . v various stages;
Practice . points
practice rules Governor can
veto adopted
rules within 14
days
Mississippi n/a
Missouri n/a
Montana By Practice Governor Mai/urlz\sllew v Unofgg:/z\allerreswew
Nebraska Statute y Governor Must review all Befolre r.ules are y y
rules finalized
Nevada n/a
New Hampshire n/a
Reviews Consistency
Smart Growth rules for Before rule is with State Il\/l{lzmdatory ol
New Jersey Statute limited approval
Ombudsman development proposed Development
powers
effects Plan
New Mexico n/a
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OPPORTUNITIES
REVIEWERS o B CRITERIA POWERS
Chart 2:
Executive source of Veto with
) Power Attorney General Other Executive Reviewers Legality and/or | Authority and Reasonable, Anv Relevant Return with Require Agency to Recommend Concurrence Objection Temporaril Mandatory
Review Approves All Rules (rest of chart refers only to Coverage Timing s THotty Efficient, 7 v Conduct Additional | Adoption of Shifts Burdens P Y Approval or Veto
. . , Procedure Legislative Intent . Factor Comments . . of Other . Suspend
for Legality these reviewers' powers) Effective Hearings or Analysis New Rule Branch at Trial Power
v A
y GORR can GORR can
Governor's Office of GORR can require recommend recommend
Regulatory Reform; Multiole: before analvsis: I_algor a temporary | that Governor's
New York Executive the Labor & Economic Must review o poéal and y y y 8 I%/cor%omic y suspension; senior advisors
ew o Order Development all rules bgfoz adobtion Develooment Labor & disapprove a
Commissioners may P P Economic rule; in practice,
i can recommend
also review : Development GORR must
analysis
can suspend approval all
for 90 days rules
Governor
reviews rules
Governor and Office with local . Review Approve
When rule is o : .
North Carolina Statute of State Budget government ronosed limited to fiscal impacts
Management effects; OSBM prop fiscal impacts statements only
reviews fiscal
notes
North Dakota Statute v
Agencies' chief
Agencies' chief legal Before v Department legal officers
Executive Order officers; Department Must review submission Principally of Aging and encouraged
Ohio and Statute of Aging and Office of all rules to legislative for business Office of Small to approve
Small Business may review impacts Business may consideration
also review select rules committee comment of business
impacts
A
Governor must
approve; lack
of approval
constitutes
Must review Before rules are : el
Oklahoma Statute Governor - v disapproval;
all rules finalized :
legislature can
overturn with
joint resolution
(subject to
Governor's
veto)
Oregon n/a
Statute and (Ceelr s CEnerE. ’ Multiple: before
. : Counsel, Secretary Must review
Pennsylvania Executive v . proposal and v v
of Budget, and Policy all rules .
Order . before adoption
Director
May review Fof:us
. ) rules with Before rules are
Puerto Rico Statute Ombudsman Office . L v on small v
small business finalized .
impacts business
development
May review Small
Economic Development rules with Before rules are .
Rhode Island Statute . . s business v
Committee small business finalized .
impacts impacts
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OPPORTUNITIES
REVIEWERS e CRITERIA POWERS
Chart 2:
. Source of ‘
Eéecytlve Power Attorney General Other Executive Reviewers byt | Aty aid Reasonable, Any Relevant Return with Require Agency to Recommend CZ;ZZ::::& Objection Temporarily Mandatory
eview imi i iti i i
Approves All. Rules (rest of ch‘art ref(lers only to Coverage Timing Procedure Tl Tt Efﬁc1e‘nt, Factor Comments Conc'luct Addltlone?l Adoption of of Other Shifts Bu.rdens Suspend Approval or Veto
for Legality these reviewers' powers) Effective Hearings or Analysis New Rule Branch at Trial Power
South Carolina n/a
South Dakota n/a
Tennessee Statute v
Texas n/a
Division of
Stattite .and Administrative Rules Must review all When rule is . No, bu.t.
Utah Executive . ) v % v v wields political
and Governor's Office of rules proposed
Order : pressure
Planning and Budget
v v
SEfiE gnd Interagency Committee | May review any Before rule is Especially 7 . Advise agency
Vermont Executive - . , v Governor's v
on Administrative Rules rule proposed public - to conduct more
Order policies .
procedures public outreach
o v
Statute and Governor and . l\/lult|ple. Necessary
o : . Must review all at notice, v
Virginia Executive v Department of Planning rules proposal, and Clarit to protect v
Order and Budget T Y health, safety,
finalization
and welfare
Washington n/a
n/a (Small
Business
West Virginia Development
Center review
is inactive)
. . Department of Rlewevvs ruleg Before rule is
Wisconsin Statute o . with economic v v v v
Administration : proposed
impact reports
"
Governor
may use
line-item
veto
Wi Statute Advyses agencies Governor Must approval Befolre rlules are y y authonty y
in drafting all rules finalized to excise
problematic
portions
of rules as
identified by
legislature
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OPPORTUNITY

CRITERIA POWERS
Chart 3: FOR REVIEW
LegiS|atiV.e St Reviewers Authority Advisory Disapproval Powers Only:
P ) ly: . . L
Review Ower _ Lbaliny and Reasonable, Any Relevant | Comment, Non-Binding Objection, Require Ager'lc'y o Recc.)mmend Expedlted Leglsle'ltlve Objection Shifts . Mandatory Approval
Coverage Timing and/or Legislati Efficient. Effecti Fact Explicit but N 1 Legislati Conduct Additional Adoption of New Disapproval (with ) Temporarily Suspend
gislative cient, Effective actor xplicit but Normal Legislative : ) o Burdens at Trial or Veto Power
Procedure Intent Powers Hearings or Analysis Rule Executive's Slgnature)
Multiple:
MSAPA 1981 Statute S May review BOEElsI v v v v
Committee proposed, or
adopted rules
MSAPA 2007 Statute Review Must review When rule is y y y Y y
Draft Committee proposed
Review . Before rule : / .
MSAPA 2010 Statute Committee May review takes effect v v v Committee may object and v
recommend legislation
Model RFA n/a
Federal Practice Statute Full Legislature ”l\/lay r?wevv oo Ul v v
major" rules takes effect
Must review No formal expedited
(in practice, v process, but in
Alabama Statute Review often only Before rule y Committee may comment, practice, the legislature y
Committee reviews takes effect disapprove, and recommend always ratifies
upon public amendments to the rule the committee's
complaint) disapprovals
Legislative Counsel
Counsel, reviews before y
Alaska Statute Corﬁﬁi\t/\ée May review ]lr;?gzriittg; v v Committee may comment and v
and Standing reviews after EesmErel legeEen
Committees finalization
n/a (though
revived
in 2009,
Arizona legislative
review is
historically
inactive)
Rule can take y
Review . effect before :
Arkansas Statute Committee May review review is v v Committee may comment and v
complete recommend legislation
n/a (though
legislature
California can review
existing
regulations)
v
Rule can take "Sunset" review
Review : effect before operates as de
Colorado Statute . Must review L v v
Committee review is facto, though
complete delayed, veto
authority
¥4
Connecticut Silist FEdsy Must review Siiore iU v COngtee Caln
Constitution Committee takes effect veto; \aenera
Assembly can
overturn
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OPPORTUNITY

CRITERIA POWERS
Chart 3: FOR REVIEW
LegiS|atiV.e St Reviewers Authority Advisory Disapproval Powers Only:
Revi Fower o Legality and Reasonable, Any Relevant | Comment, Non-Binding Objection, Require Ager'lc'y © Recc.)mmend Expedlted Leglsla'ltlve Objection Shifts . Mandatory Approval
eview Coverage Timing and/or o . ) . L Conduct Additional Adoption of New Disapproval (with . Temporarily Suspend
Legislative | Efficient, Effective Factor Explicit but Normal Legislative ) ) L Burdens at Trial or Veto Power
Procedure Intent Powers Hearings or Analysis Rule Executive's Signature)
n/a
(legislative
committee
Delaware has review
authority,
but never
exercised)
Some statutes
District of . . reserve rlght Before rule Varies; review is
Columbi Statute City Council for Council to takes effect v only for a few,
ofumbIa review some select rules
rules
v
Rule can take Committee may recommend
Review effect before SlTENgEE ArEl EmISeiET)
Florida Statute Committee Must review review is v v v suspension, but agency can
complete refuse; in practice, agencies
P rarely refuse to modify as
suggested
v
Disapproval
. Standing . Before rule resolutions do not
Georgia Statute : May review v Y .
Committees takes effect need governor's
signature with 2/3
vote in each house
Hawaii n/a
In addition to
Legislative Multiple: may veto, rules can v
Idaho Statute Counse! and May review review pending, y be modified Legislature can
Standing temporary, or by concurrent veto by concurrent
Committees final rules resolution (but resolution
rarely are)
v
Committee can
.. Review : Before rule 210 By i vl
Illinois Statute . Must review v 7 v v General Assembly
Committee takes effect
then has 180 days
to overturn the
veto
v
Review After rule v Committee may
Indiana Statute Committee May review is already v v Committee may comment and comment on
adopted recommend legislation failure to adopt
rule
. . ' v
Iowa Statutg alnd Reweyv May review Mu|t|p|§ review v v v v v General Assembly
Constitution Committee points )
has veto authority
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OPPORTUNITY

CRITERIA POWERS
Chart 3: FOR REVIEW
LegiS|atiV.e S(;;:;;E:f Reviewers Legalit Authority Advisory Disapproval Powers Only: Require Avency t R mend Expedited Legislati
Review Cover Timin reéa/ Z and Reasonable, Any Relevant | Comment, Non-Binding Objection, C er?:; i A%leditc'ynol Ad ectci)nrll ?N [fie er elgés ?t}:] : Objection Shifts Temporarily Suspend Mandatory Approval
overage 8 and/o Legislative | Efficient, Effective Factor Explicit but Normal Legislative o .uc © a' option o FRew saPp 'o va' W Burdens at Trial emporartly suspe or Veto Power
Procedure Intent Powers Hearings or Analysis Rule Executive's Slgnature)
v
Re